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THE GENERAL ASSEMBLY OF PENNSYLVANIA

SENATE BILL
No. 1320 %5

| NTRODUCED BY HECKLER, CGERLACH, HELFRI CK, AFFLERBACH, HART AND
SCHWARTZ, NOVEMBER 29, 1995

SENATOR TI LGHVAN, APPROPRI ATI ONS, RE- REPORTED AS AMENDED
NOVEMBER 12, 1996

OCO~NOUITARWNE

AN ACT

Amendi ng the act of January 19, 1968 (1967 P.L.992, No. 442)
entitled "An act authorizing the Coomonweal th of Pennsyl vani a
and the counties thereof to preserve, acquire or hold | and
for open space uses,"” expanding its scope to include al
| ocal governnment units throughout this Commobnweal t h; addi ng
definitions for "local government unit," "planning
comm ssion” and "transferabl e devel opnent rights”; providing
for local option and for transferable devel opnent rights; and
further providing for planning requirenments, for limtations
on exercise of powers, for acquisitions of real property
interests, for public hearings, for property acquired in fee
sinple, for assessnment of property, for term nation or other
di sposition of open space property interests and for utility
ri ghts-of-way and underground gas storage areas.

The General Assenbly of the Conmonweal th of Pennsyl vani a
her eby enacts as foll ows:

Section 1. The title and sections 1, 2, 3, 4, 5, 6 and 7 of
the act of January 19, 1968 (1967 P.L.992, No.442), entitled "An
act authorizing the Coomonweal th of Pennsylvania and the
counties thereof to preserve, acquire or hold land for open
space uses" are anended to read:

AN ACT

Aut hori zi ng the Comonweal th of Pennsyl vania and the [counti es]



| ocal governnent units thereof to preserve, acquire or hold

| and for open space uses.
Section 1. Statenent of Legislative Intent.--1t is the

purpose of this act to clarify and broaden the existing nethods

1

2

3

4

5 by which the Commonweal th and its |ocal governnent units nmay

6 preserve land in or acquire land for open space uses. The

7 Legislature finds that it is inmportant to preserve open space

8 [in and near urban areas] and to neet needs for recreation,

9 anenity, and conservation of natural resources, including farm
10 land, forests, and a pure and adequate water supply. The

11 acquisition and resale of property interests authorized by this
12 act are hereby declared to be for the public benefit, for the
13 advancenent of the public health, safety, norals and general

14 welfare of the citizens of the Commonweal th, and for the

15 pronotion of sound | and devel opnent by preserving suitable open
16 space and concentrating nore dense devel opnent in nearby areas.
17 Section 2. Definitions.--For the purpose of this act the

18 followi ng definitions shall apply:

19 (1) "Open space benefits.” The benefits to the citizens of

20 the Commonwealth and its | ocal governnent units which result

21 fromthe preservation or restriction of the use of selected

22 predom nantly undevel oped open spaces or areas, including but
23 not limted to: (i) the protection and conservation of water
24 resources and wat ersheds, by appropriate neans, including but
25 not limted to preserving the natural cover, preventing floods
26 and soil erosion, protecting water quality and repl eni shing

27 surface and ground water supplies; (ii) the protection and

28 conservation of forests and | and being used to produce tinber
29 crops; (iii) the protection and conservation of farm and; (ivV)
30 the protection of existing or planned park, recreation or
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conservation sites; (v) the protection and conservation of
natural or scenic resources, including but not limted to soils,
beaches, streans, flood plains, steep slopes or marshes; (Vi)
the protection of scenic areas for public visual enjoynent from
public rights of way; (vii) the preservation of sites of
hi storic, geologic or botanic interest; (viii) the pronotion of
sound, cohesive, and efficient |and devel opnent by preserving
open spaces between comunities.

(2) "Interest in real property.” Any right in real property,
i nprovenents thereto or water, whatsoever, including but not
limted to a fee sinple, easenent, remainder, future interest,

transf erabl e devel opnent right (TDR), |ease, |icense,

restriction or covenant of any sort, option or contractual
interest or right concerning the use of or power to transfer
property.

(3) "Open space property interests.

Any interest in rea
property acquired hereunder for the purpose of achieving open
space benefits.

(4) "Open space uses." Land uses which are not inconsistent
wi th the achi evenent of open space benefits.

(5 ["County." A county, or a county authority havi ng anong
t he purposes for which it was created the achi evenent of one or
nore of the open space benefits set forth in this section.]

"Local government unit."

(i) a county;

(ii) a county authority havi ng anong the purposes for which

it was created the achi evenent of one or nore of the open space

benefits set forth in this section;

(iii) a nmunicipal corporation as defined in 1 Pa.C.S. § 1991

(relating to definitions) or any sinmlar general purpose unit of
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| ocal governnent; or

(iv) any unit created by joint action of two or nore | ocal

governnent units which is now or shall hereafter be authorized

to be created by the General Assenbly, including cooperation by

two or nore | ocal governnent units in accordance with the act of

July 12, 1972 (P.L. 762, No.180), referred to as the

| nt er gover nnent al Cooper ati on Law.

(6) "Planning commission." A |local board, conm Sssion or

agency whi ch has been desi gnated by the governi ng body of a

| ocal governnent unit to establish and foster a conprehensive

pl an for | and managenent and devel opnent with the | ocal

governnent unit.

(7) "Transferabl e devel opnent right" or "TDR " The

attachi ng of devel opnent rights to specified | ands which are

desired by a | ocal governnent unit to be kept undevel oped, but

permitting those rights to be transferred fromthose | ands so

that the devel opnent potential which they represent nay occur on

ot her | ands where nore i ntensi ve devel opnent is deened to be

appropri at e.

Section 3. Planning Requirenents.--The Departnent of

[ Forests and Waters] Conservation and Natural Resources and the

Department of Agriculture shall not acquire any interest in real
property under the provisions of this act, unless said real
property has been designated for open space uses in a resource,
recreation, or land use plan submtted to and approved by the

State Planning Board. A [county] |ocal governnent unit shall not

acquire any interest in real property under the provisions of
this act unless said real property has been designated for open

space uses in a resource, recreation or |land use plan [approved]
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commi ssion of the nmunicipality in which the real property is

| ocated and adopted by the governi ng body of that municipality.

VWhere the nmunicipality in which the real property to be acquired

is |located has no pl anni ng conmi ssion, a | ocal governnment unit

shall not acquire any interest in real property under the

provi sions of this act unless said real property has been

desi gnated for open space uses in a resource, recreation or |and

use plan approved by the pl anni ng comm ssion of the county in

which the real property is | ocated and adopted by the governing

body of the nunicipality wherein the real property is |ocated.

Section 4. Applicability.--The Comonweal t h of Pennsyl vani a,

t hrough the Departnent of [Forests and Waters] Conservation and

Nat ural Resources or the Departnent of Agriculture, may exercise

the powers granted by this act only with the consent of the
county comm ssioners of the county in which the real property is

situated. Al [counties] [ocal governnent units may exercise the

powers granted by this act[, without limtation as to area].
Section 5. Acquisition of Interests in Real Property.--(a)
The Commonweal t h of Pennsyl vani a, through the Departnent of

[ Forests and Waters] Conservation and Natural Resources, nmay

acquire any interest in real property by purchase, contract,
condemmation, gift, devise or otherw se, for any of the
fol | ow ng purposes:

(1) To protect and conserve water resources and wat er sheds;

(2) To protect and conserve forests and | and being used to
produce tinber crops;

(3) To protect an existing or planned park, forest, wildlife
preserve, nature reserve or other recreation or conservation
site by controlling the use of contiguous or nearby |ands in

order to protect the scenic, aesthetic or watershed val ues of
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the site;

(4) To protect and conserve natural or scenic resources,
including but not limted to soils, beaches, streans, fl ood
pl ai ns or marshes;

(5) To protect scenic areas for public visual enjoynment from
public rights of way;

(6) To preserve sites of historic, geologic or botanic
i nterest;

(7) To pronote sound, cohesive, and efficient |and
devel opnent by preserving open spaces between comuniti es;

(8 To limt the use of the real property so as to achieve
open space benefits by reselling real property acquired in fee
sinple, subject to restrictive covenants or easenents |imting
the use thereof for the purposes specified in clauses (1)

t hrough (7) hereof.

(b) The Conmmonweal th of Pennsyl vania, through the Depart nent
of Agriculture, may acquire any interest in real property by
pur chase, contract, gift, or devise for any of the follow ng
pur poses:

(1) To protect and conserve farm and;

(2) To protect and conserve water resources and wat er sheds;

(3) To limt the use of real property so as to achi eve open
space benefits by reselling real property acquired in fee
sinple, subject to restrictive covenants or easenents |imting
the use thereof for the purposes specified in clauses (1) and
(2) hereof.

(c) [Counties] (1) A local governnent unit may acquire any

interest in real property situate within its boundaries by
pur chase, contract, condemation, gift, devise or otherw se, for

any of the purposes set forth in clauses [(a) (1) through (a)
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(8)] (1) through (8) of subsection (a) of this section, and may

acquire any interest in real property situate within its

boundari es by purchase, contract, gift or devise, for any of the

pur poses set forth in clause [(b) (1)] (1) of subsection (b) of

this section[.], including limting the use of real property to

achi eve open space benefits by reselling real property acquired

in fee sinple, subject to restrictive covenants or easenents

limting the use thereof for the purposes set forth in cl auses

(1) through (7) of subsection (a) and cl ause (1) of subsection

(b) of this section.

(2) During the tine that real property or any interest in

real property acquired by a | ocal governnent unit for open space

pur poses in accordance with this act is held by the | ocal

governnent unit, the real property shall be ineligible for the

purchase of agricultural conservati on easenents authorized in

the act of June 30, 1981 (P.L.128, No.43), known as the

"Agricultural Area Security Law. "

Section 6. Public Hearing.--Interests in real property to be
acquired pursuant to the provisions of this act shall be
designated by the Departnment of [Forests and Waters]

Conservati on and Natural Resources, the Departnent of

Agriculture or [the county] a | ocal governnent unit, whichever

is acquiring them After such designation, the said interests
shall not be acquired until a public hearing is held and after
notice to all owners of said interests in real property and to
[the municipalities in which county said interests in real
property are located, in each county where the land is situate]

any | ocal governnent unit in which land is situate, at which

heari ng the departnent or [county] |ocal governnent unit

concerned shall set forth the interests to be taken and their
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proposed open space benefits. At the public hearing persons and
muni ci palities affected by the proposed acquisition of interests
in real property shall have an opportunity to present rel evant
evi dence.

Section 7. Property Acquired in Fee Sinple.--1f the owner of
the interests in real property to be acquired pursuant to the
provisions of this act prefers to have the Commonweal th or the

[county] |ocal governnment unit acquire the property in fee

sinple, the Commonwealth or the [county] |ocal governnent unit

shall be required to acquire the property in fee sinple. Al

real property acquired in fee sinple by the Commonweal t h,
t hrough either the Departnent of [Forests and Waters]

Conservation and Natural Resources or the Departnent of

Agriculture, or by a [county] |ocal governnment unit, under the

provi sions of this act, shall be offered for resale publicly in
t he manner provided by law within two years of the date of

acqui sition, subject to restrictive covenants or easenents
l[imting the and to such open space uses as may be specified by
t he designating departnment or agency in accordance with section
6 hereof, and consistent with the resource, recreation, or |and
use plan established in accordance with section 4 hereof. In the
case of the Conmonweal th, such resales may be made w t hout
specific authority of the General Assenbly and shall be through

the Departnent of [Property and Supplies] CGeneral Services at

public sale in the manner provided by | aw.
Section 2. The act is anmended by addi ng sections to read:

Section 7.1. Local Taxing Options.--(a) A |ocal governnent

unit, excluding counties and county authorities, may, by

ordi nance, inpose, in addition to the statutory rate linits on

real estate taxes set forth in the munici pal code of that | oca
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governnent unit, a tax on real property not exceedi ng the

m || age authorized by referendum under this subsection. |In the

alternative, a |local governnent unit, excluding counties and

county authorities, nay by ordi nance i npose, in addition to the

earned incone tax rate limt set forth in the act of Decenber

31, 1965 (P.L.1257, No.511), known as "The Local Tax Enabli ng

Act," a tax on THE earned i ncone OF THE RES|I DENTS OF THAT LOCAL

GOVERNMENT UNI T not exceeding the rate authorized by referendum

under this subsection. Revenue fromthe |evy shall be used to

retire the i ndebtedness incurred in purchasing interests in real

property or in nmaking additional acquisitions of real property

for the purpose of securing an open space benefit or benefits

under the provisions of this act or the act of June 30, 1981

(P.L.128, No.43), known as the "Agricultural Area Security Law. "

The | ocal taxing option authorized by this subsecti on shall not

be exerci sed unl ess the governi ng body of the | ocal governnent

unit shall by ordi nance first provide for a referendumon the

question of the inposition at a specific rate of the additi onal

tax to be i nposed and a mpjority of those voting on the

r ef erendum question vote in favor of the inposition of the tax.

The ordi nance of the governi ng board of the | ocal gover nnent

unit providing for a referendumon the question shall be filed

with the county board of el ections. The referendum shall be

governed by the provisions of the act of June 3, 1937 (P.L. 1333,

No. 320), known as the "Pennsyl vania El ecti on Code." The el ecti on

official shall cause the question to be submtted to the

el ectors of the | ocal governnent unit at the next prinary,

general or nunicipal election occurring not |ess than the

thirteenth Tuesday following the filing of the ordi nance with

the county board of elections. At such el ection, the question

19950S1320B2383 - 9 -



1 shall be submtted to the voters in the sane nmanner as ot her

2 questions are submtted under the provisions of the

3 "Pennsylvania Election Code." The question to be placed upon the
4 ballot shall be franed in the follow ng form

5 Do you favor the inposition of a (describe tax in mllage
6 or rate) by (local governnent unit) to be used to

7 (purpose) ?

8 (b) The board of directors of a school district may, by

9 resolution, exenpt the following real property fromfurther

10 mllage increases inposed on real property:

11 (1) those whose open space property interests have been

12 acquired by a local governnment unit under this act;

13 (2) real property which is subject to an easenent acquired
14 under the act of June 30, 1981 (P.L.128, No.43), known as the

15 "Agricultural Area Security Law'; and

16 (3) real property whose TDR s have been transferred and

17 retired by a local governnent unit wthout their devel opnent

18 potential having occurred on other |ands; provided that the

19 exenption fromfurther mllage increases for real property as
20 provided for in clause (1), (2) or (3) of this subsection shal
21 be authorized only for real property qualifying for such
22 exenption under the provisions of section 2(b)(1) of Article
23 VII1 of the Constitution of Pennsylvania. If the board so
24 resolves, the nillage freeze authorized herein shall apply to
25 all eligible real property, whether the real property net the
26 criteria of this subsection prior to or subsequent to the date
27 of the resolution inposing the mllage freeze. For prior
28 acquisitions, the date on which the mllage rate shall be frozen
29 is the date of the resolution. For subsequent acquisitions, the

30 date on which the nillage rate shall be frozen is the date the
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| ocal governnent unit conpletes the acquisition. The school

district shall give pronpt notice to the appropri ate tax

coll ection agent of the exact anount of the mllage, the date it

was frozen, and each parcel to which the freeze applies. The

exenpti ons granted under this act shall not be considered by the

State Tax Equalization Board in deriving the market val ue of

school district real property so as to reduce the subsidy to

that school district or to increase the subsidy to any other

school district.

Section 7. 2. Procedures to be Followed in Connection with

Acqui sition of Real Property or Open Space Property Interests. --

(a) A local government unit shall not acquire interests in real

property pursuant to this act unless that | ocal governnent unit

has by ordi nance or resol uti on establi shed procedures for

revi ewi ng open space property interests consi dered for

acqui sition by the | ocal governnent unit, for rating the

relative desirability of interests in particular parcels of rea

estate, and for establishing the price the | ocal governnent unit

Wil pay.

(b) When a | ocal governnent unit acquires an interest in

real property as authori zed under the provisions of this act, it

shall establish and maintain a repository of records of the

interests in real property which have been or are acquired by

the | ocal governnent. The | ocal governnent unit shall al so

record each interest in real property acquired by the | ocal

governnent unit in the office of the recorder of deeds for the

county in which the real property is |ocated.

(c) A local governnment unit acquiring interests in real

property shall submt to the school district within which the

real property is |located a copy of the deed refl ecting the open
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space property interest acquisition certified by the county

recorder of deeds.

Section 7.3. Acquisition of Open Space Property Interests on

an Install nent Basis.--A |local governnent unit may authorize the

establi shnent of a programto purchase open space property

interests on an installnent or other deferred basis. The

obligation of the |ocal government unit to nmake paynents on an

install nent or other deferred basis shall not be subject to the

requi renents of section 602(b) or (c) of the act of July 12,

1972 (P.L.781, No.185), known as the "Local Governnent Unit Debt

Act." A |l andowner who enters into an install nent agreement wth

a |l ocal governnment unit shall receive, in addition to the

selling price, interest in an anbunt or at a rate set forth in

t he purchase aqgreenent.

Section 3. Sections 8, 9 and 10 of the act are amended to
read:

Section 8. Exercise of Em nent Domain.--(a) Use of the
power of em nent domain to acquire interests in real property
for the purposes of this act shall be exercised in accordance
with the provisions of the Em nent Donai n Code of the
Conmonweal t h.

(b) Notw thstandi ng the provisions of subsection (a) or

section 5(c), local governnent units other than counties or

county authorities nmay not exercise the power of em nent donmain

in carrying out the provisions of this act.

Section 9. Assessnent.--Any open space property interest

acqui red by the Commonweal th or a [county] |ocal governnent unit

under this act is held for public purposes, and shall be exenpt
fromtaxation. The assessnment of private interests in |and

subj ect to open space property interests under this act shal
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refl ect any change in nmarket val ue of the property which may
result fromthe acquisition of open space property interests by

t he Commonwealth or a [county] local governnent unit.

Section 10. Termi nation or Disposition of Open Space

Property Interests.--(a) |If the Conmonweal th, through either

the Departnent of [Forests and Waters] Conservation and Natural
Resources or the Departnent of Agriculture with the approval of

the State Planning Board, or a county or county authority with

t he approval of its County Pl anning Conm ssion, determ nes that
it is essential for the orderly devel opnment of an area to

term nate or sell open space property interests acquired under
this act other than property held in fee sinple, the

Commonweal th or the county or county authority shall offer to

transfer to the original property owner from whom said property
interests other than fee sinple were acquired, or his estate if
the original property owner, or his estate, is the current
property owner, said property interests at a price which shal
be equal to the price paid by the Comonweal th or the county or

county authority to the original property owner for said

interests; and, if said offer is not accepted within ninety

days, the Commonwealth or the county or county authority shal

then sell the open space property interests at public sale in

t he manner provided by law. In the case of the Commonwealt h,
such transfer or sale may be made without specific authority of
the General Assenbly, and shall be through the Departnent of

[Property and Supplies] General Services at public sale in the

manner provi ded by | aw.

(b)Y If the |ocal governnent unit, excluding counties and

county authorities, with the approval of the pl anni ng conni ssi on

serving the nunicipality in which the real property is | ocated,
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deternmines that it is essential for the orderly devel opnent of

an area to term nate or sell open space property interests

acqui red under this act other than property held in fee sinple,

the | ocal governnent unit shall offer to transfer to the

oriqginal property owner from whom said open space property

interests other than fee sinple were acquired, or his estate if

the original property owner or his estate is the current

property owner, said property interests at a price which shal

be equal to the price paid by the | ocal governnent unit to the

original property owner for said interests. If the | oca

governnent unit's offer is not accepted within ninety days, the

| ocal governnent unit shall then sell the open space property

interests at public sale in the manner provided by | aw. Before

any open space property interests are di sposed of by a | ocal

governnent unit, the officials of the | ocal governnent unit nust

first put the question to its electorate at the ti ne and pl ace

of any general, nunicipal or prinmary election to deternine if a

majority of the voters participating in said el ection assent to

t he proposed di sposition of the specific open space property

i nt erests.

Section 4. The act is anmended by adding a section to read:

Section 10.1. Transfer Devel opment Rights.--1f a TDR i s

acquired under this act by a | ocal governnent unit, it nay be

di sposed of in any nmanner recomended by the pl anni ng conni ssi on

and adopted by the governi ng body of that | ocal governnent unit.

Section 5. Section 11 of the act is anended to read:
Section 11. Uility Rights of Way; Underground Gas

Storage.--(a) The ownership by the Conmonweal th or a [county]

| ocal governnent unit of an open space property interest shal

not preclude the acquisition, by |ease, purchase, or em nent
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domai n, and use of rights of way or underground gas storage
rights in such property by a public utility or other body
entitled to exercise the power of emnent domain.[, if in the
case of an acquisition by a body other than a public utility the
State Planning Board, or, in the case of ownership by a county,
the County Pl anning Comm ssion, after notice to the Depart nent
of Forests and Waters or the Department of Agriculture as the
case may be, after public hearing, shall approve such
acquisition, or in the case of acquisition by a public utility
if the Pennsylvania Public Uility Comm ssion, after notice to

t he Departnent of Forests and Waters, the Departnent of
Agriculture, or the county, as the case may be, and after public
hearing, shall find that such acquisition and use are necessary
or proper for the service, accommobdati on, conveni ence or safety

of the public.] In the case of an acquisition fromthe

Commpnweal th by a body other than a public utility, such

acqui sition shall occur only if the State Pl anni ng Board, after

public hearing with notice to the Departnent of Conservati on and

Nat ur al Resources or the Departnent of Agriculture, as the case

may be, shall approve such acquisition. In the case of an

acqui sition froma | ocal government unit by a body other than a

public utility, such acquisition shall occur only if the

governi ng body, after public hearing with notice to the public,

shal | approve such acquisition. In the case of an acqui Sition

fromthe Commonweal th or a | ocal governnent unit by a public

utility, such acquisition shall occur only if the Pennsyl vani a

Public Uility Conm ssion, after public hearing with notice to

t he Departnment of Conservation and Natural Resources, the

Departnment of Agriculture or the | ocal governnment unit, as the

case may be, shall find that such acquisition and use are
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necessary or proper for the service, acconmmpdati on, conveni ence

or safety of the public.

(b)Y (1) Notice of public hearing given in accordance w th

subsection (a) shall include a statenent of the purpose of the

public hearing and the date, tine and place of the public

(2) In the case of notice to the appropri ate departnment or

| ocal governnent unit as specified in subsection (a), the notice

shall be sent by United States First Class Ml at | east twenty

days prior to the hearing.

(3) In all cases where a public hearing is to be held in

accordance with subsection (a), notice to the public shall be

gi ven by publication one tine at | east twenty days prior to the

hearing, in a newspaper of general circulation in the area where

the open space land is |ocated and witten notice shall be

conspi cuously posted at points deened sufficient by the body

conducting the public hearing to notify potentially interested

citizens. The affected open space tract shall be posted at | east

ten days prior to the hearing.

Section 6. This act shall take effect imediately.
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