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In Kauf man v. Conmi ssioner, 134 T.C. 182 (2010),
we granted R partial summary judgnent, sustaining his
di sal | owance of charitable contribution deductions Ps
claimed on account of PWs grant to N of a facade
easenent burdening their residence. Ps ask that we
reconsi der our grant of partial summary judgnent. W
nmust al so address PWs cash contributions to Nand R s
determ nation of accuracy-related penalties.

1. Held: W did not err in Kaufman v.
Conm ssi oner, supra, in concluding that the
contribution of the facade easenent failed as a matter
of lawto conply with the enforceability-in-perpetuity
requi renents under sec. 1.170A-14(g)(6), Incone Tax
Regs. We therefore affirmour grant of partial sunmary
judgnment to R on the grounds set forth in that report
and shall deny Ps’ notion to reconsider it.

2. Held, further, PWs 2003 cash paynents to N
were conditional at the end of 2003 and therefore not
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deductible for 2003. Held, further, Ps may deduct PWs
cash paynents to N for 2004.

3. Held, further, Ps are liable for an accuracy-
related penalty only on account of their negligence in
deducting the 2003 cash paynents for 20083.

Frank Agostino, Julie Pruitt Barry, Eduardo S. Chunagq,

El eanor E. Farwell, Mchael Mttaliano, and M chael E. Mboney,

for petitioners.

Carina J. Canpobasso, for respondent.

HALPERN, Judge: Respondent determ ned deficiencies in, and

penalties with respect to, petitioners’ Federal inconme tax, as

follows:?
Penal ti es
Year Defi ci ency Sec. 6662(a) Sec. 6662(h)
2003 $39, 081 $1, 097 $13, 439
2004 36, 340 - - 14, 536

The deficiencies respondent determned result fromhis

di sal |l owance of petitioners’ deductions for contributions of a
facade easenent burdening their residence (the facade easenent)
and of cash to the National Architectural Trust (NAT). The

penal ties are accuracy-related penalties relating to those

1Unl ess ot herwi se stated, section references are to the
I nternal Revenue Code in effect for the years in issue, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
We round all anpunts to the nearest doll ar.
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deductions. By anendnent to answer, respondent asserted an
i ncreased deficiency for 2004 of $37,248 and an increased section
6662 penalty for that year of $14, 726.
Earlier in this case, respondent noved for summary judgnent,
which we granted in part, with respect to the facade easenent
contribution, and denied in part, with respect to the cash

contribution and the penalties. See Kaufman v. Conmm ssioner, 134

T.C. 182 (2010). Petitioners then noved for us to reconsider our
grant of partial summary judgnment. Several organizations
receiving facade or other preservation easenents and ot herw se
concerned with historic preservation asked permssion to file
briefs in support of petitioners’ notion.? W took petitioners’
noti on under advi senent, instructing the parties that we would
proceed with a trial on the remaining issues in the case (the
cash contribution and the penalties) and woul d address the notion
followwng the trial. W instructed the parties to incorporate
their argunents in support of, or in opposition to, the notion in
their posttrial briefs. W denied the organi zations’ requests to
file briefs but instructed themto work with petitioners to
devel op a coordi nated position, which petitioners would set forth

in their posttrial briefs. |In their opening brief, petitioners

2The organi zations are: Trust for Architectural Easenents
(formerly National Architectural Trust), Foundation for the
Preservation of Historic CGeorgetown, National Trust for H storic
Preservation, and Capitol Hi storic Trust.
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assure us that it was prepared in accordance with our
instruction. W therefore assune that petitioners’ briefs
i ncorporate petitioners and the organizations’ joint position.?3

We shall first set forth our findings of fact, which are
necessary to di spose of the cash contribution issue and the
penal ti es (and whi ch shoul d provide a useful background for our
di scussion of our grant of partial summary judgnent). W shal
then set forth our reasons for sustaining our grant of partial
summary judgnent and denying petitioners’ notion to reconsider
it; finally, we shall dispose of the remaining issues.

FI NDI NGS OF FACT

| nt roducti on

Sonme facts are stipulated and are so found. The stipul ation
of facts and the second stipulation of facts, w th acconpanying
exhibits, are incorporated herein by this reference.

At the tinme the petition was filed, petitioners resided in
Massachusetts.

Backgr ound
Petitioners are husband and wife. Gordon Kaufman* is the

Morris A Adel man Professor of Managenment Eneritus of the Sloan

3The Trust for Architectural Easenents notified us that it
joined relevant portions of petitioners’ briefs.

4Since both petitioners hold doctoral degrees, and both
could thus be referred to as Dr. Kaufrman, we shall avoid
confusion by referring to themindividually as Gordon Kaufman and
Lorna Kauf man, respectively.
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School of Managenent at the Massachusetts Institute of
Technol ogy. Lorna Kaufnman has a Ph.D. in devel opnental
psychol ogy from Boston Col |l ege and is president of her own
conpany.

The Property

In 1999, Lorna Kaufman purchased real property (the
property) in Boston, Massachusetts. The property consists of a
Il ot and a single-famly residence (a rowhouse), which is
petitioners’ home. The property is in the South End historic
preservation district.

The October 13, 2003, Letter

Lorna Kaufman received a letter dated October 13, 2003, from
Mory Bahar (M. Bahar), an NAT area nmanager, thanking her for her
i nqui ry about NAT s Federal historic preservation tax incentive
program Anmong ot her things, M. Bahar stated that the program
all owed the owner of a nationally registered historic building to
deduct between 10 and 15 percent of the value of the building on
her Federal incone tax return. He further stated that the
program woul d require very little effort on her part because, as
part of NAT s service, NAT “will be handling all the red tape and
paper wor k. ”

The Application

In late October or early Novenber 2003, Lorna Kauf man

subm tted an application, the “Preservation Restriction Agreenent
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Application” (the application), to NAT, on its own form
identifying the property as property to be considered for a
preservation donation. On the application, she estinmated the
fair market value of the property as $1.8 million and identified
Washi ngt on Mutual Bank FA (the bank) as hol ding a nortgage on the
property. In pertinent part, the application states:

Deposi t

A good faith deposit of $1,000 is required at the tine

of application. |If for any reason the necessary

approval s cannot be obtai ned, the deposit wll be

pronptly refunded. The deposit should be nade to * * *
[ NAT] .

* * * * * * *

Donor Endowrent

When the Trust accepts a donation it pledges to nonitor
and adm ni ster the donation in perpetuity. Since the
Trust receives no governnment funding and has no ot her
source of incone, it requires that donors create an
endownent that covers current operating costs and funds
the Trust’s long term Stewardshi p Endowent which is
reserved for future nonitoring and adm ni stration

pur poses.

The cash endownent contribution is set at 10% of the
val ue of the donation tax deduction * * * [ * * * |f
t he donation can not [sic] be processed in the
timeframe required to qualify for a 2003 deduction, a
10% reduction in the cash contribution wll be provided
to the donor once the process is conpleted in 2004.

At the tine she submtted the application, Lorna Kaufman

made the required $1, 000 deposit.



The Decenber 16, 2003 Letter

Lorna Kaufnman received a |letter dated Decenber 16, 2003,

from Janmes Kearns (M. Kearns), president of NAT. |In pertinent

part,

the letter states:

W are pleased to informyou that we have conpl eted our
di scussions wth the Massachusetts Historical

Comm ssion and have reached agreenent on a Preservation
Restriction Agreenment. * * *

In order to accept your donation in 2003, we ask that
you agree to the foll ow ng:

Deliver to the Trust by Decenber 26, 2003:

a. An executed and notarized Preservation
Restriction Agreenent,

b. A signed copy of this letter, and

c. A check for a cash contribution to the Trust
of $15,840, which is based on 8% of the
estimated easenment val uation of $198, 000
* *x *  Since the final cash contribution is 10%
of the easenent value, it is expected that an
additional contribution anount will be due and the
donor prom ses to send a check for that anount
within ten days of receipt of the final appraisal
report. In the event the appraised value of the
easenent deduction generates a contribution anmount
| ess than the above cal cul ated estimte, the Trust
will refund the excess wthin ten days of receipt
of the final appraisal report.

Schedul e an appraisal within fifteen days of receiving
this letter and ensure its conpletion by February 28,
2004.

The Trust nust review the new Preservation
Restriction Agreement with your |ending
institution(s) in order to ensure subordination
according to its conditions.

In the event that the subordination of your
nmortgage(s) or historic certification can not
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[ sic] be achieved, and/or your appraisal cannot be
conpl eted by February 28, 2004, you will join with
the Trust in voiding the easenent. In this

ci rcunstance, the Trust wll reinburse you for any
di sbursenents nade in an effort to achieve an

enf orceabl e donation, including the cost of
apprai sal and your cash contribution to the Trust.

Once all the necessary steps have been conpl eted, the

Trust will provide you with an acknow edgnent of your

2003 charitable contributions and the appropriate IRS

formfor you to submt with your tax return. The Trust

wll also arrange for the deed to be recorded * * *.

On Decenber 29, 2003, Lorna Kaufman signed a copy of the
| etter under the notation “Concurrence” and returned it to NAT,
along with a check for $15,840 dated Decenmber 27, 2003, drawn to
NAT.

The Agr eenent

I n Decenber 2003, Lorna Kaufman entered into a preservation
restriction agreenent (the agreenent) w th NAT pursuant to which
she granted to NAT the facade easenent restricting the use of the
property. The agreenent recites its purpose:

It is the purpose of this Preservation Restriction
Agreenment to assure that the architectural, historic,
cul tural and open space features of the property wll
be retai ned and mai ntai ned forever substantially in
their current condition for conservation and
preservation purposes in the public interest, and to
prevent any use or change of the Property that wll
significantly inpair or interfere with the Property’s
conservation and preservation values or that would be
detrinmental to the preservation of the Property.

That purpose is achieved by Lorna Kaufman’s grant and
conveyance to NAT by way of the agreenent of “an easenent in

gross, in perpetuity, in, on, and to the Property, Building and
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t he Facade, being a Preservation Agreenent on the Property,” with
certain delineated rights.® In pertinent part, section |IV.C. of

t he agreenent al so provides:

In the event this Agreement is ever extinguished,

whet her through condemnation, judicial decree or

ot herwi se, Grantor agrees on behalf of itself, its
heirs, successors and assigns, that Gantee, or its
successors and assigns, wll be entitled to receive
upon the subsequent sale, exchange or involuntary
conversion of the Property, a portion of the proceeds
from such sal e, exchange or conversion equal to the
sane proportion that the value of the initial easenent
donation bore to the entire value of the property at
the tinme of donation * * * unless controlling state
| aw provides that the Grantor is entitled to the ful
proceeds in such situations, without regard to the
Agreenent. Grantee agrees to use any proceeds so
realized in a manner consistent with the preservation
pur poses of the original contribution.

The Lender Agreenent

At the tinme the agreenment was entered into, the bank held a
nortgage on the property. A representative of the bank executed
a docunent styled “LENDER AGREEMENT” (| ender agreenent). The
| ender agreenent was attached to and recorded with the agreenent.
The | ender agreenent references the property and, in pertinent
part, provides:

[ The bank] hereby joins in * * * [the agreenent] for
the * * * purpose of subordinating its rights in the

The term “Preservation Agreenent” in the quoted | anguage
probably should be read “Preservation Restriction”, since the
agreenent earlier recites Lorna Kaufman’s and NAT' s reci procal
desires to grant and receive a “Preservation Restriction * * * as
such termis defined in * * * [Mass. Ann. Laws ch. 184, secs. 31
and 32 (LexisNexis 1996 & Supp. 2010)]” (conservation and
preservation restrictions).
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Property to the right of * * * [NAT] to enforce * * *
[the agreenment] in perpetuity under the follow ng
conditions and stipul ati ons:

(a) The Mortgagee/ Lender and its assi gnees shal
have a prior claimto all insurance proceeds
as a result of any casualty, hazard or
accident occurring to or about the Property
and all proceeds of condemmation, and shal
be entitled to sanme in preference to * * *

[ NAT] until the Mdrtgage is paid off and

di scharged, notw thstandi ng that the Mrtgage
is subordinate in priority to the
Agreenent|[ . ]

The | ender agreenent was attached to the agreenent, and the
agreenent was recorded in the Suffol k County, Massachusetts,
regi stry of deeds on Cctober 1, 2004.

NAT' s Assi st ance

NAT assi sted Lorna Kaufrman in obtaining the bank’s agreenent
to subordinate its nortgage to the facade easenent by submtting
the required docunents to the bank and following up to ensure the
bank’ s agreenent. NAT provided Gordon Kaufman with a |ist of
whomit considered to be qualified appraisers. It also
negotiated the terns of the agreenment with the Massachusetts
Hi storical Conm ssion and facilitated approval of the agreenent
by it, the Gty of Boston, and the National Park Service. M.
Bahar answered basic inquiries by Gordon Kaufnan about the
deductibility of Lorna Kaufrman's contri buti on.

The Appr ai sal

Tinmothy J. Hanl on prepared an appraisal of the property (the

apprai sal) as of January 20, 2004. He reported the value of the
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property to be $1, 840,000 before the grant of the facade
easenent. He concluded: “The property is considered to have a
reduction in fair market value of 12% of the property’ s val ue
prior to the easenent donation, which equates to a | oss of

$220, 800 (rounded).”

The D scount

Lorna Kaufman received a letter dated April 5, 2004, from
Victoria C. McCormck (Ms. McCorm ck), NAT vice president of
operations and finance, addressing, in part, her “cash donation”
Addressi ng an expected delay in petitioners’ being able to file
their 2003 joint incone tax return on account of the then as-yet-
unconpl eted contribution of the facade easenent, M. MCorm ck
st at ed:

[ NAT] will discount your cash donation by 10% as
cal cul at ed bel ow.

Appr ai sed easenent val ue $220, 800
Cash contribution at 10% of

appr ai sed easenent val ue 22,080
Di scount of 10% 2,208
Di scounted cash contri bution 19, 872
Washi ngton Mutual fees 300
Total amount due 20,172
Amounts paid to date 16, 840
Net anount due $3, 332

No anount is due at this tinme. Your final paynent of
$3,332 will be due only after * * * [National Park
Service] certification has been achi eved.



Park Service Certification

On August 9, 2004, the U S. Departnent of the Interior,
Nat i onal Park Service, classified the property as a “certified
hi storic structure” for charitable contribution for conservation
pur poses.

The Final Paynent and Form 8283

Lorna Kauf man paid NAT $3, 332 by check received by it on
August 17, 2004. On that date, it sent her an I RS Form 8283,
Noncash Charitable Contributions, docunenting her contribution of
the facade easenent. Ms. McCormck testified that donors to NAT
were informed “up-front” that it “would give themthe [Fornm 8283
after the cash contribution was received.”

Petitioners’ Tax Returns

Petitioners filed joint Federal inconme tax returns for 2003
and 2004. On their 2003 return, petitioners showed a charitable
contribution of $220,800 for the contribution of the facade
easenent. Because of the limtations on charitable contribution
deductions in section 170(b)(1)(C), petitioners clained a
charitable contribution deduction with respect to the facade
easement of only $103,377. Petitioners also clained a charitable
contri bution deduction of $16,870 for a cash contribution to NAT,
notwi t hstandi ng that, during 2003, they paid NAT only $16, 840.

On their 2004 return, petitioners clained a carryover

charitabl e contribution deduction of $117,423 related to the
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facade easenent contribution. They also clainmed a charitable
contri bution deduction of $3,332 on account of the $3,032 final
install ment of their “cash contribution” to NAT and $300 on
account of the bank fee paid by NAT.

OPI NI ON

Reconsi deration of Grant of Partial Sunmmary Judgnent

A. | nt roducti on

We granted partial summary judgnent to respondent,
sustai ning his disallowance of any deduction for 2003 or 2004 for
the contribution of the facade easenent to NAT. W concl uded
that the contribution failed as a matter of law to conply with
the enforceability-in-perpetuity requirenents found in section

1. 170A-14(g), Incone Tax Regs. Kaufman v. Conm ssioner, 134 T.C.

at 187. For that reason, we found that the facade easenent
contribution was not protected in perpetuity and so was not a
qgual i fied conservation contribution under section 170(h)(1). 1d.
Rul e 161 affords us discretion to reconsider an opinion upon a

show ng of substantial error. Estate of Quick v. Conm ssioner,

110 T.C. 440, 441 (1998).

Petitioners argue that we should reconsider, and reverse,
our grant of partial summary judgnent because the agreenent
conplies with the regulations. In particular, petitioners argue:

[ The agreenent] sets out the exact terns of the

agreenent between the donor and donee that are required

by Treas. Reg. 8 1.170A-14(g)(6), and the Lender
Agreenent includes the provision required by Treas.
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Reg. 8 1.170A-14(g)(2). Separately, the Court should

consider the application of Treas. Reg. § 1.170A-

14(g) (3), which provides that a conservation interest

w Il be regarded as “enforceable in perpetuity”--even

i f defeasible upon the happening of a future event--“if

on the date of the gift it appears that the possibility

that such act or event will occur is so renote as to be

negligible.”

Respondent answers that the agreenent and the | ender
agreenent nust be read together, that it is insufficient for the
agreenents nerely to parrot the regul ations, and that, when read
toget her, the agreenents constitute a conveyance that fails to
conformto the extingui shnment provision found in section 1.170A-
14(g) (6), Inconme Tax Regs. Respondent argues that the nortgage
subordi nation requirenents found in section 1.170A-14(g)(2),
| ncone Tax Regs., are irrelevant, having been relied on neither

by himin support of the notion for summary judgnent nor by the

Court in Kaufman v. Conm ssioner, 134 T.C 182 (2010). Finally,
respondent argues that the requirenents of section 1.170A-
14(g) (3), Inconme Tax Regs., addressing renote future events,
shoul d not be read into the requirenents of section 1.170A-
14(g) (6), Inconme Tax Regs.

Before setting forth the pertinent details of section 170
and the regul ations and di scussing the parties’ argunents, we
shal | provide sone background information with respect to the

difficulties in nmaking a conservation restriction perpetual.
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B. Per petual Conservation Restrictions

Under common | aw doctrines, it is difficult for a real
property owner to split the Blackstonian bundle of rights
constituting ownership of the property to give one not hol ding
the remaining rights perpetual control over the use that may be
made of the property. The principal difficulties are
assignability and duration, comon |aw disfavoring the creation
of an assignable right of unlimted duration to control the use
of land. See 4-34A Powel |, Real Property, sec. 34A.01 (M Wl f
ed. 2010); Airey, “Conservation Easenents in Private Practice”,
44 Real Prop. Tr. & Est. L.J. 745, 750-758 (2010).

Statutory authority, however, to create assignable
restrictions of unlimted duration for conservation,
preservation, and simlar purposes now can be found in the codes
of every State and the District of Colunbia. See 4-34A Powel |,
supra sec. 34A.01 n.1 (list). Indeed, the agreenent both
characterizes the facade easenent as “an easenent in gross”, a
common | aw interest, and references Mass. Gen. Laws ch. 184,
secs. 31 and 32 (conservation and preservation restrictions).

Yet, as the Powel| treatise makes clear, notw thstanding
State law statutory provisions facilitating the creation of
per petual conservation restrictions, there are many neans by
whi ch conservation restrictions may be nodified or term nated.

4- 34A Powel |, supra sec. 34A.07[1]. Those include: Condemation
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(em nent domain), the foreclosure of pre-existing liens,
foreclosure for unpaid taxes, Marketable Title Acts, nerger or
abandonnent, the doctrine of changed conditions, and rel ease by
the holder. 1d.

The Powel| treatise states with respect to release: *“Sone
statutes confirmthe conmmon-|aw principle that an easenent or
covenant may be released by the holder.” 1d. It gives as an
exanpl e Mass. Gen. Laws., ch. 184, sec. 32 (after a public
hearing). 1d. n.6.

It states with respect to condemation: “Thus if a
conservation easenent restricts the devel opnent of real property
that is needed for a school, hospital, or publicly aided housing,
em nent donmain may be exercised.” 1d. sec. 34A 07[2]. It notes
that the nmethod of valuation of the interest represented by the
conservation restriction and whet her and to whom conpensati on may
be awarded are controversial issues, but it states that the
better view, followed by nost States, “is that the condemati on
of an easenent is the taking of an interest in property that
requi res conpensation to the holder.” 1d.

It states that a conservation easenent nmay be term nated
w t hout the consent of the hol der:

t hrough the forecl osure of a pre-existing nortgage or

mechanic’s lien on property subsequently encunbered by

the easenent. Such a foreclosure, when consumrated by
a sale, will result in the term nation of the easenent.
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The purchaser takes title free of the restrictions inposed
subsequent to the attachnment of the lien. * * *

Id. sec. 34A 07[3].

It recogni zes that the doctrine of changed circunstances nmay
apply to conservation restrictions: “An action for an injunction
against the violation of a restrictive covenant will be defeated,
if the owmner * * * can show that conditions in the nei ghborhood
have changed so substantially that the original purposes to be
served by the restriction can no | onger be achieved.” 1d. sec.
34A.07[ 6] ; see also 2 Restatenent, Property 3d (Servitudes), sec.
7.11 (2000). The Powell treatise states that a good case to be
made for the inapplicability of the doctrine to conservation
restrictions on policy grounds and references another comentator
who suggests that, on the obsol escence of a conservation
restriction, because of its public nature “the servient owner
shoul d either pay the easenent hol der the value of the easenent
or a court should attenpt to reformthe terns of the easenent to
preserve its purpose based on the doctrine of cy pres.” 4-34A
Powel I, supra sec. 34A. 07[6] (citing Note, “Conservation
Easenents and the Doctrine of Changed Conditions”, 40 Hasti ngs
L.J. 1187, 1221 (1989)); see also 2 Restatenent, supra sec. 7.11

C. Section 170 and the Perti nent Requl ati ons

Section 170 allows a deduction for any charitable
contribution, subject to certain limtations, that the taxpayer

makes during the taxable year. |In general, section 170(f)(3)
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deni es any deduction for a contribution of an interest in
property that is less than the taxpayer’s entire interest in the
property. One exception to that general rule, however, is for a
qual i fied conservation contribution. Sec. 170(f)(3)(B)(iii).
Under section 170(h)(1), a qualified conservation contribution
must be a contribution of a “qualified real property interest
* * * exclusively for conservation purposes.”® Under section
170(h)(2)(C), a qualified real property interest includes “a
restriction (granted in perpetuity) on the use which may be nmade
of the real property.” Under section 170(h)(5)(A), “A
contribution shall not be treated as exclusively for conservation
pur poses unl ess the conservation purpose is protected in
perpetuity.” See also sec. 1.170A-14(a), Inconme Tax Regs.

The regul ations introduce the term “perpetual conservation
restriction”. Section 1.170A-14(b)(2), Inconme Tax Regs., states:
“A perpetual conservation restriction is a qualified real
property interest.” It defines such restriction as “a

restriction granted in perpetuity on the use which may be nmade of

5The other requirenment is that the contribution be to a
“qualified organization”. See sec. 170(h)(1)(B). Respondent
concedes that, at the tinme of the contributions, NAT was a
qual i fied organi zati on under sec. 170(h)(3).
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real property--including, [sic] an easenent or other interest in
real property that under state |aw has attributes simlar to an
easenent (e.g., a restrictive covenant or equitable servitude).”
Id.

Section 1.170A-14(g), Incone Tax Regs., elaborates on the
enforceability-in-perpetuity requirenent. Paragraph (g)(1)
requires generally that legally enforceable restrictions prevent
use of the retained interest by the donor (and his successors in
interest) inconsistent with the conservation purposes of the
donati on.

Paragraph (g)(2) addresses nortgages and, in pertinent part,
provi des that “no deduction wll be permtted * * * for an
interest in property which is subject to a nortgage unless the
nort gagee subordinates its rights in the property to the right of
the * * * [donee] organi zation to enforce the conservation
purposes of the gift in perpetuity.”

Paragraph (g)(3) is entitled “Renote future event” and
addresses events that may defeat the property interest that has
passed to the donee organi zation. It provides that a deduction
will not be disallowed nerely because on the date of the gift
there is the possibility that the interest will be defeated so
long as on that date the possibility of such defeat is so renote

as to be negligible. 1d.
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Paragraph (g)(6) is entitled “Extingui shment” and recogni zes
that, after the donee organization's receipt of an interest in
property, an unexpected change in the conditions surroundi ng the
property can make inpossible or inpractical the continued use of
the property for conservation purposes. Subdivision (i) of
par agraph (g)(6) provides that those purposes wi |l nonethel ess be
treated as protected in perpetuity if the restrictions limting
use of the property for conservation purposes “are extingui shed
by judicial proceeding and all of the donee’s proceeds * * * from
a subsequent sal e or exchange of the property are used by the
donee organi zation in a manner consistent with the conservation
pur poses of the original contribution.”

Subdi vision (ii) of paragraph (g)(6) is entitled “Proceeds”
and, in pertinent part, provides:

for a deduction to be allowed under this section, at
the tinme of the gift the donor nust agree that the
donation of the perpetual conservation restriction
gives rise to a property right, imediately vested in
t he donee organi zation, with a fair market val ue that
is at least equal to the proportionate value that the
per petual conservation restriction at the tinme of the
gift * * * pears to the value of the property as a
whol e at that tinme. * * * For purposes of this
paragraph (g)(6)(ii), that proportionate value of the
donee’ s property rights nust renmai n constant.
Accordingly, when a change in conditions give rise to
t he extingui shnent of a perpetual conservation
restriction under paragraph (g)(6)(i) of this section,
t he donee organi zati on, on a subsequent sal e, exchange,
or involuntary conversion of the subject property, mnust
be entitled to a portion of the proceeds at |east equal
to that proportionate value of the perpetua
conservation restriction * * *,



D. Di scussi on

1. | nt r oducti on

The drafters of section 1.170A-14, Incone Tax Regs.,
undoubt edly understood the difficulties (if not inpossibility)
under State comon or statutory |aw of making a conservation
restriction perpetual. They required legally enforceable
restrictions preventing inconsistent use by the donor and his
successors in interest. See sec. 1.170A-14(g)(1), Incone Tax
Regs. They defused the risk presented by potentially defeasing
events of renote and negligible possibility. See sec. 1.170A-
14(g) (3), Inconme Tax Regs. (sonetines, sinply, the so-renote-as-
t o- be-negligible standard). They did not, however, consider the
ri sk of nortgage foreclosure per se to be renote and negligible
and required subordination to protect from defeasance. See sec.
1. 170A-14(g)(2), Incone Tax Regs. (sonetines, sinply, the
subordi nation requirenent). They understood that forever is a
long tinme and provided what appears to be a regulatory version of
cy pres to deal with unexpected changes that nake the continued
use of the property for conservation purposes inpossible or
inpractical. See sec. 1.170A-14(g)(6), Incone Tax Regs.
(sonetines, sinply, the extinguishnent provision). It is the
extingui shnment provision that directly concerns us here.

The follow ng are uncontested facts. The bank held a

nortgage on the property at the tine Lorna Kauf man and NAT
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entered into the agreenent. The | ender agreenent provides that
the bank has “prior clainf to all insurance proceeds as a result
of any casualty, hazard, or accident occurring to or about the
property and all proceeds of condemation. The |ender agreenent
al so provides that the bank was entitled to those proceeds “in
preference” to NAT until the nortgage was satisfied and
di schar ged.

In Kauf man v. Conm ssioner, 134 T.C. at 186, we found that

NAT s right to its proportionate share of future proceeds was

t hus not guaranteed and, since we interpreted the extingui shnent
provision to lay down an unconditional requirement that the donee
organi zation be entitled to its proportionate share of future
proceeds, the agreenent did not satisfy the ternms of the
provision. As a result, we in effect held that the agreenent did
not establish a perpetual conservation restriction, and the
facade easenent was not a qualified real property interest. |[d.
at 186-187. W found that Lorna Kaufrman’s contribution of the
facade easenent to NAT was not, therefore, a qualified
conservation contribution within the neaning of section

170(h)(1).7 Id. at 187.

‘Qur concern in Kaufman v. Conmi ssioner, 134 T.C. 182
(2010), was with the allocation of proceeds on a sale, exchange,
or involuntary conversion of property follow ng judicial
extingui shment of a conservation restriction burdening the
property. W did not then, nor do we now, rule on whether the
| anguage establishing the restriction nmust incorporate provisions
(continued. . .)
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2. Petitioners’ Argunents

a. The Agreenent Contains the Necessary Lanquage

Petitioners argue that the requirenents of the
extingui shnment provision are net if, in the event a conservation
restriction is extinguished by judicial action and the underlying
property is sold, the donee organization “has a contractual
entitlement against the donor and his successors for the
organi zation’s proportionate share of the sal es proceeds as
defined in Treas. Reg. 8 1.170A-14(g)(6)(ii).” Petitioners
reference section IV.C. of the agreenent, set forth above, and
argue that the agreement “explicitly sets forth this
entitlenent.” They conclude: “This is precisely what the
Regul ation requires, and all that it requires.”

As to how NAT would fare if, for instance, the property were
t aken by condemnation foll ow ng the extinguishnment of the facade
easenent in a judicial proceeding, petitioners state: “If the

entire property is the subject of a condemation action, the

(...continued)
requiring judicial extinguishnent (and conpensation) in all cases
i n which an unexpected change in surroundi ng conditions
frustrates the conservation purposes of the restriction. Such a
rule is suggested, however, by the |last sentence in sec. 1.170A-
14(c)(2), Inconme Tax Regs. (“Transfers by donee”), although the
reference therein to “paragraph (b)(3)” probably should be to
“paragraph (b)(2)” and the cross-reference to sec. 1.170A-
14(g) (5) (ii1) probably should be to sec. 1.170A-14(g)(6)(ii). See
sec. 1.170A-13, Proposed Incone Tax Regs., 48 Fed. Reg. 22941
(May 23, 1983) (apparently the Secretary failed to update the
cross-references in the final regulations).
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nort gagee nmay have a priority right to condemati on proceeds
under a Lender Agreenent conparable to that involved in this
case.” That, they argue, “does not absolve the property owner
[ Lorna Kaufman] of * * * [her] obligation to nake good on the
easenent - hol di ng organi zation’s [ NAT's] entitlenent to a pro-rata
share of the proceeds realized fromthe sale or involuntary
conversion of the property”. Wth respect to the fact that the
| ender agreenent stands the bank in front of NAT in line for a
share of the condemmati on proceeds, they explain: “The Lender
Agreenent defines priority to insurance and condemati on proceeds
as between * * * [the bank] and * * * [NAT]; it has no effect on
t he donor or subsequent property owner.” NAT, they explain, can
still look to Lorna Kaufrman or her successors in interest for
rei mbur senent .

We shall accept petitioners’ claimthat the agreenent gives
NAT a contractual right against Lorna Kaufman and her successors
for its proportionate share of the proceeds fromthe sale of the
property follow ng judicial extinguishnment of the facade
easenent. In the face of the bank’s priority under the | ender
agreenent, however, we believe that right to be insufficient to
satisfy the requirenents of subdivisions (i) and (ii) of section
1. 170A-14(g)(6), Incone Tax Regs. (sonetines, sinply, subdivision
(i) or subdivision (ii)). Subdivision (ii) requires that the

donor, at the time of the gift, nust agree that the donation
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“gives rise to a property right * * * imedi ately vested in the
donee organi zation”. Subdivision (i), addressing generally the
di sposition of sale proceeds follow ng judicial extinguishnent of
conservation restriction, speaks specifically of “the donee’s
proceeds * * * froma subsequent sale or exchange of the
property”. (Enphasis added.) While subdivision (ii) specifies
that the donee’s vested property right nmust have a val ue
proportional to the value of the encunbered property, it does not
ot herwi se descri be the property in which the donee nust have a
vested right. Neverthel ess, considering the “property right”
| anguage in subdivision (ii) together with the term “donee’s
proceeds” in subdivision (i), we think it the intent of the
drafters of section 1.170A-14(g)(6), Inconme Tax Regs., that the
donee have a right to a share of the proceeds and not nerely a
contractual claimagainst the owner of the previously servient
est ate.

Petitioners having in effect conceded that NAT enjoyed no
such right to proceeds under the agreenent or the | ender
agreenent, we conclude that, notw thstanding that section IV.C
of the agreenent tracks the | anguage of subdivision (ii), the
agreenent, as qualified by the | ender agreenent, fails to satisfy

the requirenents of section 1.170A-14(9g)(6), Incone Tax Regs.



b. Subordi nation

On brief, petitioners head one of their argunents: “The
Facade Easenent Contribution Satisfies The Requirenments of Treas.
Reg. 8 1.170A-14(g)(2)”. They appear to believe that respondent
is arguing that the agreenent fails to establish a perpetual
conservation restriction “because * * * [the bank] did not
subordinate its rights to * * * [NAT's] right to receive a
proportionate share of condemation or insurance proceeds, and
therefore the * * * [agreenent] sonehow fails to conply with
Treas. Reg. 8 1.170A-14(g)(6).” Put another way, they appear to
bel i eve that respondent has conflated the subordination
requi renment found in section 1.170A-14(g)(2), Incone Tax Regs.,
wi th the extinguishment provision found in section 1.170A-

14(g) (6), Inconme Tax Regs., so that, in order for a donor to show
that its donation satisfies the extinguishment provision, any
nort gagee nust “subordinate its interests so that a donee

organi zation has a priority interest in insurance or condemnation
proceeds.” Respondent di savows making that argunment, stating
that neither his notion for summary judgnment nor our Qpinion,

Kauf man v. Comm ssioner, 134 T.C 182 (2010), even references

section 1.170A-14(g)(2), Incone Tax Regs. He believes that he
argued, and we deci ded, that the facade easenent contribution
failed to satisfy the extingui shnent provision without regard to

whet her the bank had subordinated its rights in the property to
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NAT's rights therein, so as to satisfy the subordination
requirenent. He is correct.

Satisfying the subordination requirenent inmunizes agai nst
the effect of the general rule, described supra section I.B. of
this report, that an easenment is |lost by the foreclosure of a
nmortgage or trust deed burdening the servient tenenent, when such
nortgage or trust deed was executed prior to the creation of the
easenent. Annotation, “Foreclosure of nortgage or trust deed as
af fecting easenent clained in, over, or under property”, 46

A L.R 2d 1197 (1956 & Supp.); see also, e.g., Canp O earwater,

Inc. v. Plock, 146 A 2d 527, 536-537 (N.J. Super. C. Ch. Dv.

1958) (“The foreclosure of a nortgage vests in the purchaser at
the foreclosure sale a legal right to the property free of
easenent s and encunbrances i nposed upon it subsequent to the

nort gage provided that the holders of such easenent rights or

encunbrances are made parties to the foreclosure.”), affd. 157
A .2d 15 (N.J. Super. C. App. Dv. 1959).

We did not base our grant of partial summary judgnent for
respondent on any consi deration of the consequences of
forecl osure of the bank’s nortgage. W based our grant solely on
the fact, conceded by petitioners, that, because, follow ng a
judicial extinguishnment of the facade easenent, NAT m ght not
receive its proportional share of any future proceeds, the

agreenent failed to satisfy the requirenents of section 1.170A-
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14(g)(6), Inconme Tax Regs., and so failed to satisfy the
enforceability-in-perpetuity requirenents under section 1.170A-
14(g), Inconme Tax Regs., and section 170(h)(2)(C and (5 (A . W
think it unnecessary to our result, and reach no conclusion, as
to whether the bank subordinated its rights in the property to
the right of NAT to enforce the facade easenent so as to satisfy
the requirenents of section 1.170A-14(9g)(2), Incone Tax Regs.

c. Section 1.170A-14(9)(3), Incone Tax Regs.

Referring to the so-renote-as-to-be-negligible standard
found in section 1.170A-14(g)(3), Income Tax Regs., petitioners
argue that, in determ ning whether the enforceability-in-
perpetuity requirenent enbodied in section 1.170A-14(g), |ncone
Tax Regs., is met, “a court nust consider * * * the renoteness of
any future event that is alleged to defeat the interest passing
to charity.” They then hypothesize “a very |ow probability of
occurrence” for a set of events® that would deprive NAT of its
proportional share of the proceeds (determ ned under section
1. 170A-14(g)(6)(ii), Income Tax Regs.) follow ng judicial
extingui shnment of the facade easenent and a subsequent sal e of

the property. They conclude that the possibility of such

8 Condemmati on of the property, judicial extinguishnent of
t he easenent, existence of the subordination agreenent at that
time, insufficiency of the condemmation proceeds to cover the
bank’s prior claimto proceeds, and judgnent-proof status of the
property owner”. Attaching a 10-percent probability to the
occurrence of each of those events, they calculate a joint
probability of 0.001 percent.
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deprivation is “so renote as to be negligible” and, thus, to be
di sregarded under the so-renote-as-to-be-negligible standard in
determ ni ng whet her the facade easenent is enforceable in
perpetuity.

As stated, respondent argues that the so-renote-as-to-be-
negligible standard is irrelevant to the extingui shnent
provi sion. Respondent believes the extinguishment provision
establishes “a strict, standal one requirenent enacted to ensure
that the conservation purposes of an extingui shed easenent be
carried out by the donee as nearly as possible.” He considers
t he extingui shment provision to establish a rule “simlar to the
rule of cy pres”. He also argues: “It assunmes an event,
extingui shnment of the easenent, that is virtually by definition,
renmote. Therefore, it would be illogical toread * * * [the so-
renot e-as-to-be-negligible standard] into * * * [the
ext i ngui shnent provision].”

We described supra section |I.B. of this report sonme of the
means by which conservation restrictions may be nodified or
term nated, and we voiced our belief supra section |I.D. 1. of this
report that the drafters of section 1.170A-14(g), |ncone Tax
Regs., sought to mtigate or otherwi se address the threat to the
enforceability-in-perpetuity requirenent presented by sonme of
those possibilities. Satisfying the so-renote-as-to-be-

negli gi bl e standard i mmuni zes agai nst the risk that acts or
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events of such |low probability will defeat the donee’s interest
in the servient property. Section 1.170A-14(9g)(3), Incone Tax
Regs., is silent with respect to the right of the donee to any
reconpense on account of the actual occurrence of the risk, and
it appears that the drafters’ intent was sinply to forecl ose any
argunment that a charitable contribution deduction is unavail able
because the donee’s interest could be defeated by renote,

i nprobabl e events. That point is nicely illustrated by Stotler

v. Comm ssioner, T.C Meno. 1987-275, a case petitioners cite for

the proposition that the enforceability-in-perpetuity requirenent
is per se satisfied if the possibility of a defeasing event is so
renote as to be negligible.® The case stands for no such thing,
addressing neither section 1.170A-14(g), |Incone Tax Regs., in
general, nor paragraph (g)(6) thereof in particular, since the
contribution in the case occurred before the effective date of
that regulation. To determ ne whether the contribution in that
case satisfied the enforceability-in-perpetuity requirenent as it
exi sted before pronul gati on of section 1.170A-14(g), Incone Tax

Regs., we had to determ ne whether the possibility of

°Satullo v. Conmi ssioner, T.C. Menp. 1993-614, affd. without
publ i shed opinion 67 F.3d 314 (11th Gr. 1995), applying sec.
1. 170A-14(g), Incone Tax Regs., mght be taken as support for the
proposition, but petitioners do not cite the case for that point,
and our discussion of the point was specul ative, since the
taxpayers in the case did not set forth facts show ng that the
possibility of foreclosure of the easenment was so renbte as to be
negl i gi bl e.
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condemation of the servient property was so renote as to be
negligible, as required by section 1.170A-1(e), Incone Tax Regs.
We found in the affirmative, notw thstanding that, if the
particul ar property in question were condemed, the underlying
easenment would term nate, and the donor would be entitled to al
of any condemmation proceeds, as if the property had not been
burdened by the easenent.

It perhaps bel abors the obvious to point out that the risk
addressed by the extingui shnment provision--an “unexpected” change
in conditions surrounding the property—I|ikely describes a class
of events the range of whose probabilities includes, if it is not
coincident wth, the range of probabilities of events that are so
renote as to be negligible. One does not satisfy the
extingui shnment provision, however, nerely by establishing that
the possibility of a change in conditions triggering judicial
extingui shnent is unexpected, for, unlike the risk addressed by
the so-renote-as-to-be-negligible standard, to satisfy the
ext i ngui shnment provision, section 1.170A-14(g)(6), Income Tax
Regs., provides that the donee nust ab initio have an absol ute
right to conpensation fromthe postextingui shnment proceeds for
the restrictions judicially extinguished. It is Lorna Kaufman’'s
failure to accord NAT an absolute right to a fixed share of the
post exti ngui shment proceeds that causes her gift to fail the

extingui shnment provision. It is not a question as to the degree
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of inprobability of the changed conditions that would justify
judicial extinguishnment of the restrictions. Nor is it a
question of the probability that, in the case of judicial
extingui shnment follow ng an unexpected change in conditions, the
proceeds of a condemmation or other sale would be adequate to pay

both the bank and NAT. As we said in Kaufman v. Conmni Ssi oner,

134 T.C. at 186, the requirenent in section 1.170A-14(9g)(6)(ii),
I ncone Tax Regs., that NAT be entitled to its proportionate share
of the proceeds is not conditional: “Petitioners cannot avoid
the strict requirenent in section 1.170A-14(g)(6)(ii), Incone Tax
Regs., sinply by showi ng that they would nost |ikely be able to
satisfy both their nortgage and their obligation to NAT.”
E. Conclusion
Petitioners have failed to persuade us that we erred in

Kauf man v. Conm ssioner, 134 T.C 182 (2010), in concluding that

the contribution of the facade easenent failed as a matter of |aw
to conply with the enforceability-in-perpetuity requirenents
under section 1.170A-14(g)(6), Income Tax Regs. W therefore
affirmour grant of partial summary judgnent to respondent on the
grounds set forth in Kaufman. W shall deny petitioners’ notion

for reconsi derati on.



1. Cash Contri bution

A. | nt r oducti on

In determ ning the deficiency for 2003, respondent
di sal l oned a charitable contribution deduction of $16, 870
petitioners clainmed for a cash contribution to NAT. Respondent
expl ai ned that he disallowed the deduction “because it was nade
subject to or in contenplation of subsequent event(s).” In
determ ning the deficiency for 2004, respondent did not disallow
any charitable contribution deduction on account of a cash
contribution to NAT. Lorna Kaufman paid $3,332 to NAT in 2004.
The parties have both anended their pleadings relating to Lorna
Kauf man’ s paynents to NAT.

In May 2010, before trial, petitioners anended their
petition in the belief that respondent’s disall owance of the cash
contribution deduction for 2003 was based on the ground that
Lorna Kaufrman’s obligation to make the contri bution was
conditional on her receipt of a qualified appraisal (the
condi ti onal - paynent ground). Petitioners added the follow ng to
their prayer for relief: “[I]f petitioners [sic] cash
contributions to the Donee were nmade subject to a condition,
petitioners are entitled to [a] deduction of $16,840 in the 2004
tax year.”

In June 2010, after trial, we allowed respondent to anmend

t he answer to, anong other things, assert both an increased
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deficiency and an accuracy-related penalty for 2004. He
justified that anmendnent on the ground that he had only recently
beconme aware that Lorna Kaufman paid $3,332 to NAT in 2004 and
that petitioners clained a charitable contribution deduction
therefor on their 2004 return. By the amendnent to answer, he
first argued that $300 of the $3,332 Lorna Kaufman paid to NAT in
2004 is not deductible because it reinbursed NAT for a fee it
paid to the bank on her behalf. Petitioners apparently concede
that the $300 paynent is not deductible, a concession we accept,
and we shall not further discuss that paynent.

As to both the remaining $3,032 Lorna Kaufman paid to NAT in
2004 and the $16,840 she had paid it in 2003, respondent by the
amendnent to answer sets forth two grounds for disallow ng any
charitable contribution deduction. First, those suns were paid
i n exchange for substantial services provided by NAT to
petitioners “to facilitate petitioners’ deduction of a |arge,
unjustified noncash contribution of a facade easenent that both
petitioners and NAT knew had no value” (the quid pro quo ground).
Second, the total of the paynments, $19,872, “was based on the
val ue of the facade easenent and/or the value of the [resulting]
tax deduction” petitioners clained, either, or both, of which
could turn out to be zero (i.e., the conditional-paynent ground).
Wth respect only to the $3,032 paid to NAT in 2004, respondent

adds a third ground: “Petitioners relied on a contenporaneous
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witten acknowl edgnent that they knew was inaccurate in claimng
t he erroneous charitable deduction of $3,032.”

Respondent bears the burden of proof with respect to the
i ncreased deficiency and penalty for 2004 resulting fromhis
di sal | onance of a deduction for the $3,032 paid by Lorna Kaufman
to NAT in 2004. See Rule 142(a)(1). He also bears the burden of
proof with respect to the quid-pro-quo ground for disallow ng
petitioners a deduction for Lorna Kaufman's paynent of $16,840 to
NAT in 2003 (and now, because of the anmended petition, clained,
alternatively, to be deductible for either 2003 or 2004). He
bears that burden because the quid-pro-quo ground constitutes new
matter, requiring petitioners to present different evidence from
that necessary to rebut his original ground (the conditional-
paynment ground) for disallow ng the deduction in 2003. See id.;

Shea v. Comm ssioner, 112 T.C. 183, 191 (1999).

B. Di scussi on

1. Condi ti onal Paynment

Respondent’ s ori gi nal explanation of the conditional -paynent
ground, supplenented by an argunent in the anended petition, is
that the $16, 840 Lorna Kaufman paid to NAT in 2003 and the $3, 032
she paid to it in 2004 (in total, $19,872) were conditional
paynments (subject to refund) if either the appraisal reported the
val ue of the facade easenent to be zero or we disall ow

petitioners’ charitable contribution deduction for the
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contribution of the facade easenent to NAT. Petitioners answer
respondent’s first alternative as follows: “Wiile there may be
an argunment that the * * * [$16, 840] cash donation * * * made in
2003, becane ‘final’ and deductible in 2004, this does not
support a conpl ete disall owance, but sinply noves the deduction
into 2004.” Petitioners answer respondent’s second alternative:
“The * * * wtnesses [from NAT] and Petitioners were in uniform
agreenent that * * * [it] was not their understandi ng” that
“Petitioners mght be entitled to a refund of the cash donation
shoul d their tax deduction for the facade easenent contribution
be disal |l owed.”

Nei t her party disputes that the anount of the cash paynent
contenpl ated from Lorna Kauf man was a function of the appraised
val ue of the facade easenent, which was not determ ned unti
2004. Respondent argues that, at the end of 2003, it was
possi bl e that the appraisal would show the facade easenent to be
val uel ess, thus entitling Lorna Kaufman to a refund of the
$16, 840 she paid in that year. Respondent further argues that
possibility was not so renote as to be negligible, thereby
depriving petitioners of a 2003 deduction for the cash paynent.
See sec. 1.170A-1(e), Inconme Tax Regs. As stated, petitioners
concede there “may be” an argunent that the $16, 840 paynent
becane final and, if deductible, is deductible for 2004. W

assunme that petitioners’ concession is based on their receiving
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the appraisal in 2004 and their conclusion that, before receipt
of the appraisal in 2004, there was the possibility that NAT
woul d refund sone or all of the $16,840 Lorna Kaufnman had paid it
in 2003. Petitioners bear the burden of proving that, at the end
of 2003, the possibility of a zero apprai sal value was not so
renote as to be negligible. They have not carried that burden.
| ndeed, there is in evidence an email from M. Bahar (NAT s area
manager) to Gordon Kauf man, dated February 6, 2004, assuring him
that properties in a historic neighborhood (like the property)
“are not at a market val ue di sadvantage when conpared to the
ot her properties in the sane nei ghborhood.” W sustain
respondent’ s di sall owance of a deduction for $16, 840 paid by
Lorna Kaufman to NAT in 2003.

Respondent’s alternative argunent that the cash paynents
were conditional because refundable if we disallow any deduction
for the facade easenent contribution is based on the clause in
the application that the “cash endowrent contribution is set at

10% of the value of the donation tax deduction”. (Enphasis

added.) W found credible the testinony of both NAT s

representatives and petitioners that that was not the intent of
the clause. W also found credi ble Gordon Kaufman’s testinony
that petitioners did not expect to receive any noney back. W

find that the cash contri butions were not conditional on the
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success of petitioners’ charitable contribution deductions for
the contribution of the facade easenent to NAT.

After she received the appraisal in January 2004, Lorna
Kauf man had no right to a refund of $19,872 of cash paynents nade
t o NAT.

2. Quid Pro Quo

a. | nt roducti on

Respondent questions Lorna Kaufman’s charitable intent. He
argues: “[T]he record shows that petitioners nmade the cash
paynents because they knew they had to in order for NAT to accept
t he donation of the facade easenent and to sign their Form 8283,
which allowed themto take a deduction worth over $75, 000.”

Addi tionally, he argues:

NAT provi ded substantial services to petitioners in
exchange for these cash paynents. NAT accepted and
processed the preservation restriction agreenment
application, provided a form preservation restriction
agreenent that it had devel oped and negotiated with
Massachusetts Historical Comm ssion, dealt with the
| ocal and federal authorities in obtaining the
necessary approvals, and dealt with Lorna Kaufnman's
nor t gage hol der, Washi ngton Miutual, procuring
Washi ngton Mutual's execution of the “Lender
Agreenent.” * * * [NAT' s representative] even gave
* * * [ Gordon] Kaufman tax advice.

Most i nportantly, NAT gave * * * [ Gordon] Kaufman
t he names of NAT-approved appraisers * * * = * * *

In his reply brief, respondent mtigates his first argunent:
“Respondent * * * agrees with the general proposition that the

expected receipt of a tax deduction is not a benefit that
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i nval i dates the deduction.” Nevertheless, he continues to argue
that petitioners are entitled to no deduction for the cash
paynments because Lorna Kaufnman was “required” to nake them

b. Requi red Cash Donati on

Petitioners answer respondent’s first argunent (a cash
donation was required) as follows: “[NAT] solicits cash
donations to enable it to pay its operating expenses, and to
build its stewardship fund so that it can nonitor eased
properties and enforce its rights under facade conservation
easenents in perpetuity.” They add that, “[a]part from donors’
cash contributions, * * * [ NAT] had no neani ngful source of
[operating] funds”. They deny that NAT s acceptance of the
facade easenent and its issuance to petitioners of a Form 8283
were conditioned on its receipt of a cash contribution. They
cl ai mthat many donee organi zati ons benefiting from preservation
restrictions require acconpanyi ng cash contributions. They point
to the parties’ stipulation!® that the National Park Service
currently advises visitors to its Wb site:!!

Many easenent hol di ng organi zations require the
easenent donor to nake an additional donation of funds

PRespondent objects to the stipulation as irrelevant; we
di sagree and overrul e the objection.

B1http: // ww. nps. gov/ hps/ t ps/t ax/ downl oad/ easenents_2010. pdf
(last visited, Feb. 2, 2011), at which can be found a panphlet,
“Easenents to Protect H storic Properties: A Useful H storic
Preservation Tool with Potential Tax Benefits”. Language simlar
to the quoted | anguage is at 8.
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to help adm nister the easenment. These funds are often
held in an endownent that generates an annual inconme to
pay for easenent adm nistration costs such as staff
time and travel expenses, or needed | egal services.

O course, we agree with respondent: “Only unrequited

paynments to qualified recipients are deductible. Hernandez v.

Conmm ssioner, 490 U. S. 680, 690 (1989).” Neither party, however,

has provided us with any authority governing the deductibility of
a paynent to a charitabl e organizati on when the organi zation’s
acceptance of a contribution of property is conditioned on the
donor’s cash donation sufficient to maintain the property and
contribute to operating costs.! The practice may be common, and
no doubt provides funds to serve the charitable purposes of the
donee. In the situation described by the National Park Service,
it is difficult to see how the cash donation benefits the donor

ot her than in making possible the contribution of the associ ated

2ln MM Ilan v. Conm ssioner, 31 T.C. 1143 (1959), we
di sal l oned a charitable contribution deduction for $75 paid by
adoptive parents to a charitable organizati on operating an
adoption programas a prerequisite to placing a child in their
home prelimnary to an adoption. The paynent was regarded by the
organi zation as a fee for service to cover part of the cost of
operating an adoption program W concl uded that whatever
charitabl e aspects there nay have been to the paynent | ose
significance when conpared to the personal benefits that would
result to the taxpayers fromthe conpleted adoption. MMIllan is
di sti ngui shabl e because, as discussed in the text, the personal
benefits Lorna Kaufman recei ved were the acconplishnent of the
contribution and entitlenent to charitable contribution
deductions on account of both the facade easenent and cash
contributions.
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property and giving rise to an added charitable contribution
deduction (an acceptable benefit).

Wiile the parties have westled over the value of the facade
easenent, given our disposition of the facade easenent
contribution issue on | egal grounds, that is not a question of
fact we nust decide. Moreover, respondent does not claimthat
the cash paynments were in consideration for NAT's facilitation of
a shamtransfer. Seeing no benefit to Lorna Kaufman other than
facilitation of her contribution of the facade easenent (which we
di scuss in the next paragraph) and an increased charitable
contribution deduction, we shall not deny petitioners’ deduction
of the cash paynents on the ground that the application required
a “donor endownent” to acconpany the contribution of facade
easenent .

C. Fee for Services

As to respondent’s second argunent (a fee for services),
petitioners principally respond that NAT s actions were taken
primarily to benefit it, and any benefit to petitioners was

ancillary. Recently, in Scheidelnman v. Conmm ssioner, T.C Meno.

2010- 151, we addressed a simlar claimby the Comm ssioner that a
cash paynent nade to NAT ancillary to a facade easenent
contribution to it was a quid pro quo for NAT s assistance in
obtaining a tax deduction. W stated the famliar rule: “A

paynment of noney or transfer of property generally cannot
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constitute a charitable contribution if the contributor expects a

substantial benefit in return.” 1d. (citing United States v. Am

Bar Endownent, 477 U.S. 105, 116 (1986)). W el abor at ed:

“If a transaction is structured in the formof a quid
pro quo, where it is understood that the taxpayer’s
nmoney w Il not pass to the charitabl e organization
unl ess the taxpayer receives a specific benefit in
return, and where the taxpayer cannot receive the
benefit unless he pays the required price, then the
transaction does not qualify for the deduction under
section 170.”

Id. (quoting Gahamyv. Conm ssioner, 822 F.2d 844, 849 (9th Gr.

1987), affd. sub nom Hernandez v. Conm ssioner, 490 U S. 680

(1989)). The burden was on the taxpayers in Scheidelman to prove

that they nmade no quid pro quo paynment to NAT for sonething of
substantial value or, if they did, that their paynent exceeded
the value of what they received. Because they failed to provide
evi dence necessary to carry their burden, we denied them any
deduction for their cash paynent to NAT. 1d.

The shoe is on the other foot here, since, as discussed
supra section Il.A of this report, respondent’s quid-pro-quo
ground constitutes new matter, requiring different evidence, for
whi ch respondent bears the burden of proof pursuant to Rule
142(a)(1). For respondent to succeed with his fee-for-services
argunent, the evidence nust show a quid pro quo; i.e., that,
reci procally, Lorna Kaufman nmade a paynent and NAT provi ded
services of substantial value. Respondent argues that the

evi dence shows that Lorna Kaufman’s paynents reciprocated NAT s
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accepting and processing her application, providing her with a
formpreservation restriction agreenent, undertaking to obtain
approvals fromthe necessary governnent authorities, securing the
| ender agreenent fromthe bank, giving Gordon Kaufrman basic tax
advice, and providing himwith a list of approved appraisers.

The evi dence, however, is anbi guous as to whether Lorna Kaufman’'s
paynments reciprocated NAT s undertakings. W do have in evidence
NAT' s Qctober 13, 2003, introductory letter to Lorna Kaufnman,
representing that her contribution to NAT would require very
little effort by her because NAT woul d handle all of the red tape
and paperwork. W also have in evidence M. Kearns’ (NAT s

presi dent’s) Decenber 16, 2003, letter to her, asking her to sign
t he agreenment and send NAT a check for $15,840. By that date,
however, NAT had undertaken and conpl eted many of the tasks of
concern to respondent although it had received only a $1, 000
deposit fromher. Mreover, M. Kearns also states in that
letter that, if, by February 28, 2004, the bank did not

subordi nate, she failed to receive historic certification of the
property, or an appraisal could not be obtained, NAT would join
with her in voiding the agreenent, reinburse her costs, and
refund her cash contribution. Certainly, NAT was accomodati ng
to Lorna Kaufrman, but it was in its interest as nuch as hers to
conplete the contribution of the facade easenent. W assune

nor eover that NAT undertook the delineated tasks in anticipation
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of a cash contribution if a facade contribution were made but
cogni zant of the risk that a facade contribution m ght not be
made (or m ght be unwound if the delineated conditions were not
satisfied). The evidence does not convince us that Lorna
Kauf man’ s paynments reciprocated NAT' s undertakings. Finally, we
assune that respondent’s position is that NAT s undertakings were
of nonetary value to Lorna Kaufrman (saving her time and expense),
yet the record is devoid of evidence of the value (nmuch I ess the

substantial value) of those undertakings. Respondent has failed

to make the necessary show ng of a quid pro quo. W shall not
di sall ow petitioners a deduction for the cash paynents as a fee-
for-services quid pro quo, as argued by respondent.

3. Fai lure To Substantiate

Section 170(f)(8)(A) provides that a taxpayer nay not deduct
any contribution of $250 or nore unl ess she substantiates the
contribution wth a contenporaneous witten acknow edgnent of the
contribution by the donee organi zation that neets the
requi renents of section 170(f)(8)(B). The donee’s witten
acknow edgnent nust state the anount of cash and descri be ot her
property contributed, indicate whether the donee organization
provi ded any goods or services in consideration for the
contribution, and provide a description and good faith estimte
of the value of any goods or services provided by the donee

organi zation. Sec. 170(f)(8)(B)
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In Addis v. Conmm ssioner, 118 T.C. 528, 537 (2002) (citing

sections 1.170A-1(h)(4)(ii) and 1.170A-13(f)(7), Income Tax
Regs.), affd. 374 F.3d 881 (9th Cr. 2004), we stated:
Section 170(f)(8) disallows a charitable

contribution deduction in circunstances such as these,

where the donee organi zati on’ s cont enporaneous witten

acknow edgnent is erroneous and is not a good faith
estimate of the value of goods or services it provided,

and where the taxpayer unquestioningly and

self-servingly uses that erroneous statenment to claima

charitable contribution |larger than the one to which he

or she would be entitled under section 170. * * *

NAT sent Lorna Kaufman |l etters acknow edgi ng her
contributions of both the facade easenent and the cash paynents.
In those letters it certified that she had received no goods or
services in return for her gifts. Respondent catal ogs nost of
the itens we described supra section I1.B.2. of this report
(e.g., NAT negotiated with governnment agencies to obtain the
necessary approvals). He then clains that petitioners should be
denied a charitable contribution deduction for Lorna Kaufman’s
cash paynents to NAT because (1) NAT s acknow edgnent letters
“were erroneous and did not contain a good faith estimate of the
val ue of the goods or services NAT provided” and (2) “petitioners
‘“unquestioningly and self-servingly' relied on these letters,
whi ch they knew to be inaccurate, to claimdeductions for the
cash paynents”.

Respondent’ s argunment here is limted by his pleading to the

$3, 032 paynent Lorna Kaufman made to NAT in 2004. It also
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suffers fromrespondent’s failure to prove the nonetary val ue, if
any, of what Lorna Kaufnman may have received from NAT. Moreover,
respondent has failed to prove that Lorna Kaufnman knew the itens
had value (if, indeed, they did) and, therefore, knew that the
letters were inaccurate (if, indeed, they were). W shall not

di sal |l ow a deduction for the 2004 $3,032 cash paynent on the
ground of a failure to substanti ate.

C. Concl usion

Petitioners are entitled to a charitable contribution
deduction for 2004 of $19,872 for cash paynments Lorna Kaufnman
made to NAT in 2003 and 2004.

[11. Penal ty

A. | nt roducti on

Section 6662 inposes an accuracy-related penalty if any part
of an underpaynent of tax required to be shown on a return is due
to, anong ot her things, negligence or disregard of rules or
regul ations (w thout distinction, negligence), a substanti al
under statenent of income tax, or a substantial valuation
m sstatenment. Sec. 6662(a) and (b)(1), (2), and (3). The
penalty is 20 percent of the portion of the underpaynent of tax
to which the section applies. Sec. 6662(a). In the case of a
gross val uation m sstatenent, 20 percent is increased to 40

percent. Sec. 6662(h)(1).
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Section 6664(c) provides a reasonabl e cause exception to the
accuracy-rel ated penalty. Generally, under section 6664(c)(1),
no penalty is inposed under section 6662 wth respect to any
portion of an underpaynent if it is shown that there was
reasonabl e cause for such portion and that the taxpayer acted in
good faith with respect to such portion. The reasonabl e cause
exception does not apply, however, in the case of a substanti al
or gross valuation overstatenent wth respect to property for
whi ch a charitable contribution deduction was clai med under
section 170 unless the clained value of the property was based on
a “qualified appraisal” by a “qualified appraiser” and the
t axpayer made a good faith investigation of the value of the
contributed property. Sec. 6664(c)(2) and (3).

Under section 7491(c), the Comm ssioner bears the burden of
production with regard to penalties and nust conme forward with
sufficient evidence indicating that it is proper to inpose

penalties. Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

However, once the Conm ssioner has net the burden of production,
t he burden of proof remains with the taxpayer, including the
burden of proving that the penalties are inappropriate because of
reasonabl e cause. 1d. at 446-447

Initially, respondent determ ned that, on account of his
di sal | owance of their deduction for the contribution of the

facade easenment to NAT, petitioners underpaid the tax required to



- 48 -
be shown on their 2003 return and were liable for the accuracy-
related penalty on the grounds of either negligence, a
substantial understatenent of incone tax, a substantial valuation
m sstatenment, or a gross valuation msstatenent. On brief,
however, respondent concedes that, if we do not reach the issue
of valuation of the facade easenent contribution because we
sustain our grant of summary judgnent for respondent (so that the
deduction is denied as a matter of |law), no accuracy-rel ated
penalty on the grounds of either a substantial or gross val uation
m sstatenment will apply. Respondent adds: “However, the 20%
negl i gence and substantial understatenent of tax penalties wll
still be applicable, although not inposed cunul atively.”?

B. Neqgl i gence Penalty

Petitioners argue, and respondent agrees, that, because it
presents an issue of first inpression, no negligence penalty is
warranted on account of our disallow ng petitioners a deduction
for the contribution of the facade easenent if the disall owance
is on the ground that the contribution failed as a matter of |aw
to conply with the enforceability-in-perpetuity requirenents

under section 1.170A-14(g)(6), Income Tax Regs. See, e.g., Rolfs

BApparently on the basis of his abandonnent of val uation
m sstatenent as grounds for an accuracy-related penalty if we
sustain our order granting himpartial summary judgnment (which we
do), respondent nakes no argunent that petitioners are precluded
by sec. 6664(c)(2) fromarguing for application of the sec.
6664(c) (1) reasonabl e cause excepti on.
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v. Comm ssioner, 135 T.C. 471, 496 (2010) (considering, anong

other things, “uncertain state of the |aw’ in sustaining section
6664(c) (1) “reasonabl e cause” and “good faith” defense).
Nevert hel ess, respondent argues for petitioners’ negligence
in claimng a deduction for the contribution of the facade
easenent on the basis of respondent’s claimthat petitioners
“knew * * * that * * * [the contribution of the facade easenent]
woul d not di mnish the value of their property.” \Wat
petitioners knew is a factual question hotly contested by the
parties. The question involves not only the subjective issue of
their states of mnd but the objective issue of how nuch, if any,
conveyance of the facade easenent reduced the val ue of the
property, an issue the parties address with expert testinony.
“Summary judgnent is intended to expedite litigation and avoid

unnecessary and expensive trials.” Fla. Peach Corp. v.

Comm ssioner, 90 T.C. 678, 681 (1988). It may be granted only if

there is no genuine issue as to any material fact. See Rule
121(b). We granted respondent partial summary judgnent,

di sall ow ng petitioners’ deductions for Lorna Kaufman’s
contribution of the facade easenent to NAT, on the basis that the
contribution failed as a matter of law to conply with the
enforceability-in-perpetuity requirenents under section 1.170A-
14(g)(6), Inconme Tax Regs. We had no need to consider the val ue

of the facade easenent and think it consistent with the
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underlying prem ses for summary adjudi cation that we not now be
required to invest the tine and effort necessary to resolve the
difficult factual questions of intent and val ue presented by

respondent’s claimof negligence. See, e.g., Trout Ranch, LLC v.

Commi ssioner, T.C. Meno. 2010-283 (illustrating the | aborious

undertaki ng that determ ning the value of a conservation
restriction may present to the trier of fact).

Mor eover, whatever argunent respondent m ght nmake that we
should now, in the penalty phase of the case, focus on value as a
basis for negligence is negated by his abandonnent of value as a
basis for inposition of the accuracy-related penalty on account
of a valuation msstatenent with respect to the facade easenent.

We shall, for the reasons stated, reject respondent’s
argunment that petitioners negligently overstated the charitable
contribution deductions they clainmed on account of the facade
easenent contribution. Because respondent has nade no ot her
argunent for petitioners’ negligence in connection with those
deductions, we find that, in connection with those deducti ons,

t hey were not negligent.

Wth respect to our disallowance of a deduction for the 2003
cash contribution, petitioners virtually concede that a 2003
deduction was in error. Petitioners were negligent in claimng

t hat deduction and have not established reasonabl e cause and good
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faith as a defense. W sustain an accuracy-related penalty with
respect to the resultant underpaynent.

C. Substantial Understatenent of |Incone Tax

Section 6662(d)(1)(A) defines “substantial understatenment of
i ncome tax” as an anmount exceeding the greater of 10 percent of
the tax required to be shown on the return or $5,000.

Respondent asserts that substantial understatenments of
i ncome tax exist for 2003 and 2004. Each of the understatenents
of income tax, after disallowance of the charitable contribution
deductions attributable to the easenments, is greater than $5, 000
and greater than 10 percent of the anpbunt of tax required to be
shown on the return. Respondent has nmet his burden of production
for 2003 and 2004.

I n opposition to respondent’s clains of underpaynents of tax
due to section 6662(b)(2) substantial understatenents of incone
tax, petitioners raise a section 6664(c)(1l) reasonable cause and
good faith defense. Respondent answers in part:

[ F]or the sane reasons petitioners are |iable for the

negl i gence prong of the penalty under .R C 8§

6662(b)(2), they cannot escape the penalty under the

reasonabl e cause exception: They * * * [knew] that the

easenent |likely had no value and yet nonethel ess

clainmed a charitable deduction for it. They did not

act in good faith.

Consistent with our refusal supra section IIl.B. of this

report to consider msvaluation as a basis for negligence, we

refuse to consider it a reason for the underpaynent in inconme tax
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t hat respondent has shown. W granted respondent partial summary
j udgnent because, and only because, Lorna Kaufman’s contribution
of the facade easenent to NAT failed as a matter of law to conply
with the enforceability-in-perpetuity requirenments under section
1. 170A-14(g) (6), Income Tax Regs. We think it consistent with
t he underlying prem ses for sunmary adjudication that we consider
only that ground as giving rise to petitioners’ underpaynents of
tax for 2003 and 2004.

As respondent concedes, see supra section IlIl1.B. of this
report, that ground presents an issue of first inpression.

Consi stent with our analysis in Rolfs v. Conmm ssioner, supra at

495-496, we find that there was reasonabl e cause for the portions
of petitioners’ 2003 and 2004 under paynents due to that ground
and that they acted in good faith with respect to those portions.

D. Concl usi on

We sustain an accuracy-related penalty only on the basis of
petitioners’ negligence with respect to the underpaynent of their
2003 tax that is attributable to Lorna Kaufman’s cash paynents to

NAT in 20083.

“putting aside the disallowance of the cash contribution
for 2003, which we dealt with supra sec. Il11.B. of this report.



| V. Concl usi on

We shall issue an order
reconsi deration of our grant

O herw se,

denyi ng petitioners’ notion for

of partial summary judgnent.

An appropriate order will be

i ssued, and decision will be entered

under Rul e 155.




