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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: By one statutory notice dated March 21, 2008,
respondent determ ned deficiencies of $16,873 and $17,537 with
respect to Huda T. Scheidelman’s (petitioner’s) Federal incone

taxes for 2004 and 2005, respectively. Respondent also
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det erm ned section 6662(a) penalties of $3,374.60 and $3, 507. 40
for 2004 and 2005, respectively. By a second statutory notice of
deficiency dated March 21, 2008, respondent determ ned a
deficiency of $1,015 with respect to petitioners’ Federal incone
tax for 2006 and a section 6662(a) penalty of $203.

The issues for decision are: (1) Wiether petitioners are
entitled to charitable contribution deductions with respect to a
hi storic facade easenent donation; (2) whether a nmandatory cash
paynent made to the donee organi zation is deductible as a
charitable contribution; and (3) whether petitioners are |liable
for section 6662(a) penalties. Unless otherw se indicated, al
section references are to the Internal Revenue Code in effect for
the years in issue.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioners resided in New York at the tinme that they filed their
petition. Petitioner is a registered nurse, has no tax
experience, and has not been trained to value real estate.

On Septenber 24, 1997, petitioner purchased a property on
Vanderbilt Avenue within the Fort Geene Historic District in
Br ookl yn, New York, for $255,000 and becane the fee sinple owner.
The Fort Geene Historic District is designated (1) a “registered

historic district” within the nmeaning of section 47(c)(3)(B) by
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the Secretary of the Interior through the National Park Service
(NPS), a bureau within the U S. Departnment of the Interior; and
(2) a historic district by New York City and its Landmarks
Preservation Comnmission. In New York City it is unlawful to
alter, reconstruct, or denolish a building in a historic district
wi t hout the prior consent of the Landmarks Preservation
Commi ssion. N Y. City Adm n. Code sec. 25-305 (2002).

Sonetinme in the fall of 2002, petitioner received a postcard
fromthe National Architectural Trust (NAT), a section 501(c)(3)
organi zation (that |ater became known as the Trust for
Architectural Easenents), announcing an upcom ng neeting in the
New York City area to provide information regarding the donation
of a facade conservation easenent, including possible related tax
benefits. Petitioner was interested in preserving the historic
facade of her house, particularly because she observed real
estat e devel opnent increasing in and around Fort Greene. She
al so wanted to obtain the tax benefits suggested by NAT.

Petitioner called NAT and i nquired generally about the
program Petitioner also called John Sonbza (Sonoza), the
accountant who had prepared her tax returns for approximately 10
years before 2004, and asked hi m about the program because of the
noted tax inplications of a donation. Sonoza has a coll ege
degree, has practiced as an accountant for over 40 years, and has

prepared thousands of tax returns during his career. Sonpbza
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informed petitioner that he was not famliar with the donation of
hi storic facade easenents, but he offered to attend NAT s
upcom ng sem nar

At the sem nar attended by Sonpbza, a representative from NAT
presented information regardi ng facade easenents and di stri buted
an informational flier that Sonbza forwarded to petitioner.
Sonobza conducted sone additional research and i nfornmed petitioner
that the facade easenent contribution deduction did exist under
the Internal Revenue Code. He also cautioned petitioner that
encunbering the property mght nake it nore difficult to sell in
the future.

On March 24, 2003, petitioner conpleted a facade
conservation easenent application for the Vanderbilt property to
be considered for a facade conservati on easenent donation to NAT.
On the application, petitioner identified two | enders that held
nort gages on the property. NAT required a deposit of $1,000 to
be submtted with the application, which was fully refundable if
t he necessary approvals for the facade easenent donation could
not be obtained. The application stated that NAT s “operating
funds cone solely fromcash donations nmade by persons donating an
easenent. An agreed upon cash donation of 10% of the easenent
value is required at the tinme the easenent donation is accepted

by [ NAT]”.
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In a letter dated April 2, 2003, the NAT D rector of
Operations infornmed petitioner that her application had been
accepted and that processing would commence. The letter infornmed
petitioner that NAT:

w Il place significant effort to the processing of your
application. Processing an application is conplex and

time consumng. It involves obtaining approvals from
the State and Federal CGovernnents, and your |ender.
* * %

There is nothing required of you until al
approval s are received.

NAT sought the approval of petitioner’s nortgage hol ders
regardi ng the placenent of a preservation restriction agreenent
on her Vanderbilt property. The two nortgage hol ders executed

| ender agreenents that were submtted to NAT during the approval
process.

On May 12, 2003, to conply with another conponent of the
approval process, petitioner executed a National Park Service
Form 10- 168, Historic Preservation Certification Application Part
1 — Evaluation of Significance, to request that the NPS certify
the historic significance of the Vanderbilt property. The NPS
determ ned that petitioner’s Vanderbilt property contributes to
the significance of the Fort Greene Historic District and is a
“certified historic structure” for a charitable contribution for
conservation purposes in accordance wth the Tax Treat nent

Ext ensi on Act of 1980.
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Later in 2003, petitioner informed NAT that she had deci ded
not to pursue the donation until 2004. Petitioner needed tine to
save the additional required cash due, as outlined in the
application. By letter dated April 22, 2004, NAT informnmed
petitioner that all of the necessary approvals had been received
and that she needed to order an appraisal. NAT provided in the
letter a list of appraisers “qualified to do easenent
appraisals”. Petitioner hired one of the |isted appraisers,

M chael Drazner (Drazner), formerly of Mtchell, Maxwell &
Jackson, Inc., to performan appraisal of the Vanderbilt
property.

Drazner and Janes Kearns (Kearns), president of NAT, first
communi cated i n Decenber 2001 when Kearns contacted Drazner to
i nqui re whether he would be able to prepare appraisals for
homeowners who were interested in donating facade easenents to
NAT. Kearns sent copies of reports to Drazner that had been
prepared by anot her appraisal firmoutside of the New York Gty
area along with sone information regardi ng court cases that
i nvolved the charitable contribution of facade easenents.

Drazner conpl eted an appraisal (the Drazner report) for the
subj ect property on May 20, 2004. The report states that the
apprai sal was conpleted in accordance with title Xl of the
Federal Financial Institutions Reform Recovery, and Enforcenent

Act of 1989 and the Uni form Standards of Professional Appraisal
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Practice. Drazner is a qualified expert in the field of real
estate apprai sal and val uati on.

Petitioner’s Vanderbilt property was described in the
Drazner report as:

an attached four story, three famly townhouse | ocated

in the BoerumHi ||l nei ghborhood of Kings County. The

subject is physically and functionally adequate ‘as is’

* * * Tand] features a rear deck, patio, and clean

tiled subcellar below the garden level. This honme also

includes a wealth of turn of the century details that

generate strong demand for such hones in the area.

These i nclude wood noul di ngs, paneling and

wai nscotting, volune ceilings, exposed brick walls,

stai ned gl ass wi ndows, original wood pl anki ng, and

firepl aces.

Drazner determ ned that the estimated market val ue of the
property was $1, 015,000 as of the appraisal date. The Drazner
report outlined the use of the three classic approaches to val ue
(sal es conparison, cost, and inconme) that were considered to
determ ne the market value of the Vanderbilt property. The
report stated that the sal es conparison approach is the “nost
appl i cabl e and has been given greatest weight in the
determ nation of the final value * * * [and] the cost approach
was given | east weight due to the age of the subject property.”
The stated purpose of the report was “to estimate ‘as is’ val ue
of the subject property and to estimate the inpact on the subject
property if granted an ‘architectural facade easenent.’” The

report expl ai ned that

An easenent is a particularly useful historic
preservation tool in several respects. First, it
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allows an individual to retain private ownership of the
property and obtain potential financial benefits.
Second, an easenent binds not only the current owner,
but all future owners as well, ensuring that the
property will be maintained and observed by future
owners. Third, easenments are tailored to neet the
needs of the property owner, the individual resource,
and the mssion of the protecting organization. * * *

If certain criteria are net, the owner also may
receive a Federal income tax deduction equivalent to
the value of the rights given away to a charitable, or
governnmental organization. * * * The deduction the
taxpayer is entitled to is equal to the fair market
val ue of the easenent, which is generally the decrease
in fair market value of the property caused by the
restrictions placed on the property because of the
easenent .

The Drazner report briefly discussed two cases involving

easenent valuation, H lborn v. Conmm ssioner, 85 T.C. 677 (1985),

and Richnond v. United States, 699 F. Supp. 578 (E.D. La. 1988),

and stated that

As these cases depict, it is extrenely difficult
for appraisers to estimate the probabl e and possible
i npact on a property’s value by the inposition of a
facade conservation easenent that is granted in
perpetuity. For nost attached row properties in New
York City, where there are many nunici pal regul ations
restricting changes to properties located in historic
districts, the facade easenent val ue tends to be about
11 - 11.5%of the total value of the property. That
figure is based on the appraiser’s experience as to
what the Internal Revenue Service has found acceptable
(on prior appraisals).

The Drazner report further stated that

Thi s facade easenent can, and often does, have an
effect on marketability and the market value of a
property. The nmeasurenent of this effect or inpact is
difficult to quantify wth any supported precision.
Articles, periodicals, and books have been witten on
t he subject (nmeasurenent of the value of the historic
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easenent). However, in this market area, there is no
measure or fornmula that is applicable for al
properties. The individual properties are so unique

t hat each case nust be evaluated on its own.
Additionally, while there are accepted nethods for
measuring this effect, only the market can provide the
true test. Nonetheless, there are market neasures that
provi de sufficient data with which to bracket and
support a reasonabl e market i ndicator.

Estimating the value of a property after the
donation of a conservation easenent is very much |ike
condemati on apprai sal practice where easenents or
partial fee interests are taken from property owners by
a sovereign. Attenpts nust be nade to define what
ri ghts have been | ost by the property owners and what
el emrents of damage (or enhancenent) are involved in the
| oss. Because real estate is not bought and sold in a
vacuum the appraiser has endeavored to place hinself
in the m ndset of conpetent buyers and sellers and to
exam ne consi derations they have actually had, or are
likely to have, in the buying or selling of a property
encunbered by a facade easenent.

* * * * * * *

It is now generally recogni zed by the Internal Revenue
Service that the donation of a facade easenent of a
property results in a loss of value * * * between 10%
and 15% The donation of a commercial property results
in aloss of value of between 10% or 12% or higher if
devel opnent rights are lost. The inclusive data
support at |east these ranges, depending on how
extensive the facade area is in relation to the |and
par cel

It is our opinion that the presence of the facade
conservation easenent would alter the market val ue of
the subject property. In the subject’s market area,

t he apprai ser cannot precisely estinate the extent to
which this “loss in value” will result fromthe facade
easenent due to the lack of nmarket data. In this
situation it is the appraiser’s conclusion that the
val ue of the facade conservation easenent * * * on the
subj ect property would be estimated at $115, 000, which
is approximately 11.33% of the fee sinple val ue of
$1,015,000. This conclusion is based on consideration
of range of value that the I.R S. has historically
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found to be acceptable as well as historical

precedents. Therefore, the presence of the historic

facade easenent woul d decrease the fair market val ue of

the property rights held by the homeowner of the

subj ect property to $900, 000.

An article entitled “Facade Easenent Contri butions” was
prepared by Mark Prinoli of the Internal Revenue Service (IRS)
sonetinme before 2002 and was included as a part of the IRS 1994
Mar ket Segment Speci al i zation Program Audit Techni que Gui de on
the Rehabilitation Tax Credit--used to assist in training IRS
personnel. The article stated that

| nt ernal Revenue Service Engi neers have concl uded t hat

t he proper valuation of a facade easenent shoul d range

fromapproximately 10%to 15% of the value of the

property. Once fair market val ues have been

determ ned, the sane ratios are used to allocate the

basis of the building and the underlying land to the

facade easenent for both rehabilitation tax credit and
depreci ati on purposes. See Treasury Regul ation 1.170A-

14(h) .

An excerpt fromthis article was posted on the NPS Wb site

until early 2003 but was revised in 2003 to renove the first

sentence quoted above. The Drazner report does not cite this
article.

By letter dated June 7, 2004, NAT informed petitioner that
it was in receipt of the Drazner report valuing the Vanderbilt
property facade easerment at $115,000. |In the letter, NAT also
informed petitioner that if she closed on the facade easenent
contribution transaction by June 30, 2004, the cash paynent due

woul d be $9, 275 (applying a 15-percent discount to 10 percent of
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t he easenent val ue and deducting a processing fee of $500 that
one of the lenders charged fromthe initial $1,000 deposit).

Petitioner sent a check for $9,275 to NAT dated June 18,
2004, and NAT confirmed recei pt of the noneys by letter dated
July 2, 2004. The letter also stated that NAT “certifies that
you have received no goods or services in return for your gifts”,
and informed petitioner that attached was a Form 8283, Noncash
Charitable Contributions, executed by the apprai ser and NAT.

On June 23, 2004, Kearns signed the conservation deed on
behal f of NAT. On Septenber 21, 2004, the Gty of New York
recorded the conservati on deed of easement for the Vanderbilt
property. The deed of easenent for the subject property is
considered to be only an architectural facade conservation
easenent .

Petitioner attached Form 8283 to her 2004 Form 1040, U.S.
| ndi vi dual | ncone Tax Return, and reported a $115,000 gift to
charity on line 16 of Schedule A, Item zed Deductions. The Form
8283 filed had two versions of page 2, with one signed by the
apprai ser and president of NAT and the other |acking these
signatures. Both reported essentially the sane information: (1)
A description of the donated property as a facade easenent with
respect to the Vanderbilt property; (2) the overall physical
condition being a “H storic Preservation Easenent Donation”; and

(3) a stated appraised fair market val ue of $115,000 for the
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donat ed property. On the executed page 2, Drazner signed the
decl aration of appraiser section and identified the appraisal
date as May 20, 2004, and Kearns, as president of NAT, signed an
acknow edgenent of receipt of the contribution by NAT, as donee,
on June 23, 2004.

On her 2004 tax return, petitioner did not claima deduction
for the full $115,000 because of limtations provided under
section 170(b). Petitioner carried over $63,083 of the reported
contribution to her 2005 tax return and cl ai ned a deduction of
$59, 959 according to section 170(d)(1). The renmining $3, 124 was
carried over and clained as a deduction on petitioners’ jointly
filed 2006 tax return. No charitable contribution deduction for
the cash paynment to NAT was clained on the tax return filed for
2004, 2005, or 2006.

Sonpza prepared petitioner’s tax returns for 2004 and 2005
and petitioners’ joint tax return for 2006 using information
supplied by petitioners.

In the notice of deficiency sent to petitioner for 2004 and
2005, petitioner’s deduction for a charitable contribution of
property was not allowed because:

The contribution of property to a qualifying

organi zation is nmeasured by the fair market val ue of

that property at the tinme the gift is made. Based upon

all available information, you have not established the

fair market value. Therefore, we have disall owed your
charitabl e contribution deduction of property in full.



- 13 -
The carryovers clained for 2005 and 2006 were accordingly
di sal | oned.

OPI NI ON

Section 170(a)(1) allows as a deduction any charitable
contribution verified under regul ations prescribed by the
Secretary. Cenerally, an individual claimng a noncash
charitable contribution of nore than $5,000 is required to:

(1) Obtain a qualified appraisal of such property, (2) attach a
fully conpl eted appraisal summary (i.e., Form 8283) to the tax
return on which the deduction is clainmed, and (3) nmaintain
records pertaining to the clainmed deduction in accordance with
section 1.170A-13(b)(2)(ii), Income Tax Regs. Sec. 1.170A-
13(c)(2), Inconme Tax Regs.

Section 170(f)(11), added as part of the American Jobs
Creation Act of 2004, Pub. L. 108-357, sec. 883, 118 Stat. 1631,
is effective for contributions made after June 3, 2004. Section
170(f)(11) (E) provides that the term*“qualified appraisal” nmeans
an appraisal that is treated as a qualified appraisal under
regul ati ons or other guidance prescribed by the Secretary.
Section 170(f)(11)(H gives the Secretary authority to prescribe
regul ations to carry out the purposes of this section. For
apprai sals prepared with respect to returns filed on or before

August 17, 2006, the requirenents under section 1.170A-13(c),



- 14 -
I ncone Tax Regs., related to a qualified appraisal and qualified
apprai ser, apply. See Notice 2006-96, 2006-2 C B. 902.

The regul ati ons state, anong other things, that a qualified
appraisal is nmade not earlier than 60 days before the date of
contribution of the appraised property nor |ater than the due
date of the tax return on which a deduction is first clained; is
prepared, signed, and dated by a qualified appraiser; and
i ncludes the follow ng information:

(A) A description of the property in sufficient

detail for a person who is not generally famliar with

the type of property to ascertain that the property

that was appraised is the property that was (or wll

be) contri but ed;

(B) In the case of tangi ble property, the physical
condition of the property;

(C The date (or expected date) of contribution to
t he donee;

(D) The ternms of any agreenent or understanding
entered into (or expected to be entered into) by or on
behal f of the donor or donee that relates to the use,
sale, or other disposition of the property contri buted,

* * %

(E) The nane, address, and * * * jdentifying
nunber of the qualified appraiser; * * *

(F) The qualifications of the qualified appraiser
who signs the appraisal, including the appraiser’s
background, experience, education, and nenbership, if
any, in professional appraisal associations;

(G A statenment that the appraisal was prepared
for incone tax purposes;

(H) The date (or dates) on which the property was
appr ai sed;
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(I') The appraised fair market value (wthin the
meani ng of 81.170A-1(c)(2)), of the property on the

date (or expected date) of contribution;

(J) The nmethod of valuation used to determ ne the

fair market val ue, such as the incone approach, the

mar ket - dat a approach, and the repl acenent-cost-|ess-

depreci ati on approach; and

(K) The specific basis for the valuation, such as
speci fic conparabl e sales transactions or statistical
sanpling, including a justification for using sanpling

and an expl anation of the sanpling procedure enpl oyed.

Sec. 1.170A-13(c)(3)(ii), Inconme Tax Regs.

The apprai sal summary mnust include, anong other things, a
description of the property in sufficient detail for a person who
is not generally famliar with the type of property to ascertain
that the property appraised is the property that was contri buted,
a brief summary of the property’s physical condition, the manner
and date of acquisition, and the cost or other basis of the
property. See sec. 1.170A-13(c)(4)(ii), Inconme Tax Regs.

Respondent argues that the Form 8283 attached to
petitioner’s 2004 tax return did not satisfy the requirenents
outlined in section 1.170A-13(c)(4), Incone Tax Regs.
Petitioners assert that the Form 8283 included all the required
i nformati on.

The Form 8283 attached to petitioner’s 2004 tax return did
not include the date and manner of acquisition of the property

purportedly contributed or the cost or other basis of the

property purportedly contributed, adjusted as provided by section
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1016. These defects al one denonstrate that there has not been
strict conpliance with the regul ation requirenents.

Respondent contends further that petitioners did not satisfy
the requirenents of section 1.170A-13(c), Incone Tax Regs.,
regardi ng obtaining a qualified apprai sal because the Drazner
report did not describe the property contributed; did not include
the terns of the deed of easenent; did not include a statenent
that it was prepared for incone tax purposes; and did not provide
t he nethod and specific basis for valuing the easenent.
Petitioners assert that these requirenents were satisfied.

The evidence at trial, notably conflicting expert testinony,
and the argunents of the parties, deal in large part with
val uation of the facade easenent by traditional fair market
anal ysis. Because we conclude that the Drazner report is not a
qualified appraisal, we do not discuss this evidence or reach a
conclusion as to the value of the easenent.

Section 1.170A-13(c)(3)(ii)(J), Income Tax Regs., provides
that the qualified appraisal is to include the nmethod of
val uation used to determne the fair market value, such as the
i ncone approach, the market-data approach, and the replacenent-
cost -1 ess-depreci ation approach. These nethods are suggested,
but not mandatory. Further, other valuation nethods were
contenplated in the legislative history of the Act of Dec. 17,

1980, Pub. L. 96-541, 94 Stat. 3204, regarding the deduction for
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charitabl e contributions of real property for conservation
pur poses under section 170:

In general, a deduction is allowed for a
charitable contribution in the anount of the fair
mar ket val ue of the contributed property, defined as
the price at which the property woul d change hands
between a willing buyer and a willing seller. Thus,
t he anobunt of the deduction for the contribution of a
conservation easenent or other restrictionis the fair
mar ket val ue of the interest conveyed to the recipient.
However, because markets generally are not well
established for easenents or simlar restrictions, the
willing buyer/wlling seller test may be difficult to
apply * * *. As a consequence, conservation easenments
are typically (but not necessarily) valued indirectly
as the difference between the fair market value of the
property invol ved before and after the grant of the
easenent. (See Rev. Rul. 73-339, 1973-2 C. B. 68 and
Rev. Rul. 76-376, 1976-2 C.B. 53). Where this test is
used, however, the commttee believes it should not be
applied nechanically. [S. Rept. 96-1007, at 14-15
(1980), 1980-2 C.B. 599, at 606.]

As the Drazner report states, and we have previously noted,
conpar abl e sal es transactions involving real estate with simlar

facade easenents are not always available. See Hilborn v.

Conmi ssioner, 85 T.C. at 688; Sinmmobns v. Conm ssioner, T.C. Meno.

2009-208. The “before and after” approach has been used on
numer ous occasions to determ ne the fair market val ues of
restrictive easenents with respect to which charitable

contribution deductions are clained. See, e.g., Hilborn v.

Conmi ssi oner, supra; Simons v. Conmi ssioner, supra, Giffin v.

Comm ssioner, T.C Meno. 1989-130, affd. 911 F.2d 1124 (5th G

1990) .
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As we outlined in HIlborn v. Commi ssioner, supra at 689-690:

“Before” value (before value) is arrived at by
first determ ning the highest and best use of the
property in its current condition unrestricted by the
easenent. At this stage, the suitability of the
property’s current use under existing zoning and narket
conditions and realistic alternative uses are exam ned.
Any suggested use higher than current use requires both
“closeness in tinme” and “reasonabl e probability.”

Next, to the extent possible, the three commonly
recogni zed nmet hods of valuing property (capitalized net
operating incone, replacenent cost, and conparabl e

sal es) are used, but are nodified to take into account
any peculiarities of the property which inpact on the
relative weight to be afforded each respective nethod.

“After” value (after value) is arrived at by first
determ ning the highest and best use of the property as
encunbered by the easenent. At this stage the
easenent’s terns and covenants are exam ned,

i ndi vidually and col |l ectively, and conpared to existing
zoni ng regul ations and other controls (such as | ocal

hi storic preservation ordi nances) to estimte whether,
and the extent to which, the easenent will affect
current and alternate future uses of the property.

Next, the above-nentioned three approaches to val uing
property are again utilized to estimate the val ue of
the property as encunbered by the easenent.

The Drazner report purportedly enployed the before and after
met hod. To determ ne the “before” market value of the Vanderbilt
property, Drazner considered the three approaches to value (sales
conparison, cost, and incone). Drazner’s determ nation of the
“after” value stated that it was “based on consideration of a
range of value that the I.R S. has historically found to be
acceptable as well as historical precedents.” Petitioners
contend that this satisfies the requirenents of section 1.170A-

13(c)(3)(ii)(J) and (K), Incone Tax Regs., by identifying:
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(a) the nmethod of valuation used to determne the fair
mar ket value (i.e., the appraiser’s conparison of the
Prinoli Menorandum s accepted range of val ues as
narrowed down according to the appraiser’s judgnent);
and (b) the specific basis for the valuation (i.e., the
| ack of market data, |IRS publications and case | aw).
We have previously held that such information as the
val uation nmet hod used or the basis for the appraised value is
essential because “*Wthout any reasoned analysis, * * * [the

appraiser’s] report is useless.”” Friednman v. Conm ssioner, T.C

Meno. 2010-45 (quoting Jacobson v. Conm ssioner, T.C Meno. 1999-

401). In Nicoladis v. Conm ssioner, T.C Menp. 1988-163, we

found that the facade easenent did result in a 10-percent
decrease in value under the facts and circunstances of the case,

but further stated that

we do not nmean to inply that a general “10-percent
rul e” has been established with respect to facade
donations. There was a fair anount of discussion by
the parties at trial about whether the Court had
established a “10-percent rule” in Hlborn. W did not
there and do not here. Hilborn establishes as
acceptabl e the before and after nethod of val uati on,
and whil e under the circunstances of that case a 10-
percent figure was relied upon, valuation itself is
still a question of facts and circunstances. * * *

There have been additional cases in which percentage
reducti ons have been accepted to determ ne an easenent’s val ue
based on qualitative factors that suggest such a value. See,

e.g., Giffin v. Conm ssioner, supra; Losch v. Conm ssioner, T.C

Meno. 1988-230. However, Drazner’s report failed to outline and

anal yze qualitative factors for the Vanderbilt property.
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Petitioners argue that the Drazner report outlined the
met hodol ogy set forth to determne the “after” fair nmarket val ue
and assert that Drazner explained at trial that his appraisal was
“not nechanical, it was reasoned.” However, the application of a
percentage to the fair market value before conveyance of the
facade easenent, w thout explanation, cannot constitute a nethod
of valuation as contenpl ated under section 1.170A-13(c)(3)(ii),
I ncone Tax Regs. Drazner’s report applied nmechanically a
percentage with no denonstrated support as to its derivation,
ot her than acceptance of simlar percentages in prior
controversies. Further, no neaningful analysis was provided in
the Drazner report to explain why Drazner applied 11.33 percent
to the before fair market value of the property to calculate the
facade easenent val ue other than his statenent:

For nost attached row properties in New York City,

where there are many munici pal regul ations restricting

changes to properties located in historic districts,

t he facade easenent value tends to be about 11 - 11.5%

of the total value of the property. That figure is

based on the appraiser’s experience as to what the

I nt ernal Revenue Service has found acceptable (on prior

apprai sal s).
This assertion fails to explain how the specific attributes of
the subject property led to the value determned in the Drazner
report.

The Drazner report indicated that estimating the value of a

property after the donation of a facade conservati on easenent is

much | i ke condemati on appraisal practice that includes attenpts
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to define what rights have been | ost by the property owners and
what el enents of damage (or enhancenent) are involved in the
| oss. Such an analysis was not included in the Drazner report
for the Vanderbilt property.

At trial, when asked by respondent’s counsel to explain how
he determ ned the after value of the property and how he neasured
the effect of the facade easenent on the property, Drazner
testified:

A: Based on prior legal cases in summaries that

t he facade easenent donations were between 10 and 15

percent. So, | applied the fee sinple value and |

mul tiplied themby a factor of 11 percent to arrive at

the effect of the easenent donation as to that woul d be

t he deduction of the fee sinple value, the deduction

fromthe before val ue

Q@ D dyou round the value at all after you

applied 11 percent, round the value of the effect of
t he easenent?

A | usually did.

Q Wiat was the nunber approximately that you did
round?

A: | would say the closest $5, 000.

Q Now, did you use this process for any other
easements * * * ?

A Yes, | did.

* * * * * * *

Q D d your nethodol ogy or process change in any
way ?

A In sone cases | would use a different
percent age factor.
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Q \Wat was that based on?

A \Whether the property * * * [was] attached,
sem -attached, or detached on all sides.

Q D d you base it on anything el se?

A: No. In general | based it on between the 10
and 15 percent standard, and within that range | would
use a lower nunber if the property * * * [was] attached
on both sides, as in the case of * * * [petitioner’s]
property. In other cases if the property were
detached, | would use a slightly higher percentage.

Petitioners’ counsel questioned Drazner about the nunber of sales
of easenent - encunbered properties that he was aware of at the
time he conducted the appraisal for petitioner, with Drazner
testifying that

A | believe that | only knew of one.

Q The one that you knew of, was that on WI I ow
Street?

A Yes, it was.
Q Did you personally appraise that property?

A | believe that | appraised it for the easenent
donati on purpose.

Q@ How did you cone to the conclusion that your
apprai sal was correct?

A: Wiich appraisal are you referring to?

Q The subsequent sale of the property was |ess
t han.

A: | had done many appraisals in that
nei ghbor hood, and based on sales of properties simlar
to that property on Wllow Street in records to | ot
size and the building square footage, their property
sold for a lower price than | believe it would have
sold without the easenent encunbrance.
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No further information regarding the details or
specifications of the WIllow Street property was supplied, and it
was not a part of the Drazner report. Drazner testified that he
had perforned many appraisals in the nei ghborhood of the WII ow
Street property, and on the basis of sales of simlar properties
in the area, he was able to determ ne that the property sold for
a lower price than the property’s market value w thout the
easenent encunbrance. Drazner stated that he believed this sale
confirmed that an easenent encunbrance reduces the fair market
value of a property. Further information regarding the WI I ow
Street property, such as the fair market val ue assuned by Drazner
at the time of the sale, had it been sold w thout the encunbering
easenent, conpared to the actual sale price; terns of the
easenent; and whether the property is within a recogni zabl e
historic district would be necessary to assess the reliability of
the Drazner anal ysis.

Petitioners rely on a quotation from Si nmons v.

Commi ssioner, T.C Menp. 2009-208, that *“appraisals also include

di scussions of IRS practice and cases of this Court concerning
facade easenents”, to assert that the Drazner nethodol ogy is
sufficient to satisfy the qualified appraisal reporting

requi renents. However, in Sinmons, the appraisals included
statistics gathered by the donee organi zati ons that the appraiser

took into account; and each appraisal identified the nethod of
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val uation used and the basis for the valuations reached. The
Drazner report used only estimates based on prior cases and

di spl ayed no i ndependent or reliable nmethodol ogy applied to the
subj ect property as the basis for the valuation reached. Thus,
we conclude that petitioners have failed to conply with the
substantiation requirenents under section 170(f) and section
1.170A-13, | ncone Tax Regs.

Petitioners argue that their conpliance with the
substantiation requirenments shoul d be excused on the ground of
reasonabl e cause. Section 170(f)(11) (A (ii)(ll) provides that
the requirenent to obtain a qualified appraisal under section
170(f)(11)(C) will not apply if it is shown that the failure to
meet the requirenent is due to reasonabl e cause and not due to
w Il ful neglect.

Petitioner obtained an appraisal that we have concluded is
not a qualified appraisal under section 170(f)(11). Although the
regul ations do not require that a specific nethod of val uation
be used to determ ne the fair market val ue for noncash
contributions of nore than $5, 000, the appraisal nust still
i nclude the nmethod of valuation used and the specific basis for
the valuation. See sec. 1.170A-13(c)(3)(ii)(J) and (K), Incone
Tax Regs. Petitioners have not persuaded us that reasonable
cause exi sted and excuses the failure to conply with the

requi renents for obtaining a qualified appraisal.
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Petitioners next assert that they are entitled to a
deduction for the charitable contribution of the facade easenent
because they substantially conplied with the regul ati ons.
Under the substantial conpliance doctrine, the critical
question is whether the requirenents relate “*to the substance or

essence of the statute.’” Bond v. Conm ssioner, 100 T.C. 32, 40-

41 (1993) (quoting Sperapani v. Conm ssioner, 42 T.C 308, 331

(1964)). If so, strict adherence to all statutory and regul atory

requi renents is mandatory. See Dunavant v. Conm ssioner, 63 T.C.

316, 319-320 (1974). However, if the requirenents are procedural
or directory in that they are not of the essence of the things to
be done but are given with a view to the orderly conduct of

busi ness, then they may be fulfilled by substantial conpliance.
See id. W have previously held that the reporting requirenents
of section 1.170A-13, Inconme Tax Regs., are directory and require

only substantial conpliance. Bond v. Conm ssioner, supra at 41-

42.

I n Bond, the taxpayers donated two blinps to a charitable
organi zati on and obtai ned a professional appraisal of the blinps
in that sane nonth. The appraiser conpleted an apprai sal sumary
for inclusion with the taxpayers’ tax return but did not provide
a separate witten report of the appraisal. The appraisal
summary cont ai ned nost of the information required for a

qual i fied appraisal, and the taxpayers pronptly furnished the IRS
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with a letter outlining the appraiser’s qualifications and the
appr ai sal net hodol ogy used shortly after the audit of their tax
return commenced. |d. at 34-35.

In SimMmons v. Conm ssioner, supra, we found that the

t axpayer had substantially conplied with the substantiation
requi renents of section 170 because she “included all of the
required information in the appraisals attached to her returns or
on the face of the returns.”

Petitioners claimthey substantially conplied with the
substantiation requirenents of section 170 because, as in Bond
and Simons, the docunents that they submtted included the
information required for a qualified appraisal and apprai sal
summary. W disagree. In this case the |ack of a recognized
met hodol ogy or specific basis for the cal cul ated after-donation
value is too significant for us to ignore under the guise of
substantial conpliance.

When a qualified apprai sal has not been submtted, we have
not applied the doctrine of substantial conpliance to excuse a
taxpayer’s failure to neet the qualified appraisal requirenent.

See, e.g., Hewtt v. Comm ssioner, 109 T.C 258, 264-266 (1997),

affd. wi thout published opinion 166 F.3d 332 (4th Gr. 1998);

D Arcangel o v. Commi ssioner, T.C Meno. 1994-572. W cannot

accept the Drazner report as a qualified appraisal conplying with

the substantiation requirenents of section 170.
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We conclude that petitioners did not substantially conply
with section 1.170A-13(c), Incone Tax Regs. Accordingly,
petitioners are not entitled to the clained noncash charitable
contribution deduction.

Respondent argues in the alternative that petitioner’s
contribution of the easenent failed to neet the section 170(h)
requi renments for a qualified conservation contribution because it
was not exclusively for conservation purposes and i s not
protected in perpetuity according to section 1.170A-14(q)(6),

| ncone Tax Regs. See, e.g., Kaufman v. Conm ssioner, 134 T.C

___(2010). W do not reach the contentions that the easenent
does neet the requirenents of section 170(h) because we concl ude
that petitioners did not satisfy the requirenent of obtaining a
qual i fied appraisal.

Deducti bility of Cash Paynent

Petitioner did not claima charitable contribution deduction
on her 2004 tax return for the $9, 275 check dated June 18, 2004,
paid to NAT. Petitioners noted this in their pretrial menorandum
and raised the deductibility of this paynment at trial. Respondent
initially objected to trying this issue, but subsequently
conceded that this issue was tried by consent.

Respondent asserts that petitioner’s cash paynent to NAT was
not a “contribution or gift” under section 170(a) and that the

paynment was nmade as a quid pro quo because NAT accepted the
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facade easenent and assisted petitioner in claimng a tax
deduction in return for petitioner’s cash paynent, cal cul ated as
a percentage of petitioner’s valuation of the facade easenent.

A paynment of cash to a qualified organization may be
deducti bl e under section 170 if the paynent is a “contribution or
gift”. A paynent of noney or transfer of property generally
cannot constitute a charitable contribution if the contri butor

expects a substantial benefit in return. See United States v.

Am_ Bar Endowrent, 477 U.S. 105, 116 (1986).

If a transaction is structured in the formof a quid
pro quo, where it is understood that the taxpayer’s
nmoney w Il not pass to the charitabl e organization
unl ess the taxpayer receives a specific benefit in
return, and where the taxpayer cannot receive the
benefit unless he pays the required price, then the
transaction does not qualify for the deduction under
section 170.

Graham v. Conmm ssioner, 822 F.2d 844, 849 (9th Cir. 1987), affd.

sub nom Hernandez v. Conm ssioner, 490 U. S. 680 (1989).

A taxpayer who receives or expects to receive a benefit in
return for a purported contribution may nonet hel ess be all owed a
deduction if the noney or property transferred clearly exceeds
the benefit received and the excess is given with the intent to

make a gift. See United States v. Am Bar Endowrent, supra at

117. A taxpayer claimng a charitable contribution deduction
under this “dual character” theory, however, “nust at a m ni num

denonstrate that * * * [she] purposely contributed noney or
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property in excess of the value of any benefit * * * [she]
received in return.” |ld. at 117-118.

Petitioners failed to provide evidence necessary for us to
determine that in return for the paynent of cash to NAT they
recei ved nothing of substantial value or, if they did receive
sonmet hi ng of substantial value, that they are entitled to a
partial charitable contribution deduction because the paynent
exceeded the value of the benefits received. Accordingly, we
hold that petitioners have not sustained their burden of proving
that they are entitled to deduct any portion of the anount paid
to NAT as a charitable contribution under section 170.

Secti on 6662 Accuracy-Rel ated Penalty

Petitioners contest the inposition of an accuracy-rel ated
penal ty under section 6662(a). Section 6662(a) and (b)(1) and
(2) inposes a 20-percent accuracy-related penalty on any
under paynent of Federal incone tax attributable to a taxpayer’s
negl i gence or disregard of rules or regulations, or a substanti al
understatenent of income tax. Section 6662(d)(1)(A) defines
“substantial understatenent of incone tax” as an anmount exceeding
the greater of 10 percent of the tax required to be shown on the
return or $5, 000.

Under section 7491(c), the Comm ssioner bears the burden of
production with regard to penalties and nust conme forward with

sufficient evidence indicating that it is proper to inpose
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penalties. Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

However, once the Conm ssioner has net the burden of production,
t he burden of proof remains with the taxpayer, including the
burden of proving that the penalties are inappropriate because of
reasonabl e cause or substantial authority. 1d. at 446-447.
Respondent asserts that substantial understatenments of
income tax exist for 2004 and 2005. Each of the deficiencies,
after disall owance of the charitable contribution deductions
attributable to the easenents, is greater than $5,000 and greater
than 10 percent of the anmpbunt of tax required to be shown on the
return. Respondent’s burden of production has been net for 2004
and 2005.
The accuracy-rel ated penalty under section 6662(a) is not
i nposed with respect to any portion of the underpaynent as to
whi ch the taxpayer acted with reasonabl e cause and in good faith.
Sec. 6664(c)(1). The decision as to whether a taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all of the pertinent facts and
ci rcunst ances, including the taxpayer’'s experience, know edge,
and education. Sec. 1.6664-4(b)(1), Incone Tax Regs.
“CGenerally, the nost inportant factor is the extent of the
taxpayer’s effort to assess the taxpayer’s proper tax liability.”
Id. Reliance on professional advice may constitute reasonable

cause and good faith, but only if, under all the circunstances,
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such reliance was reasonabl e. Freytag v. Conmni ssioner, 89 T.C.

849, 888 (1987), affd. 904 F.2d 1011 (5th G r. 1990), affd. 501
U S 868 (1991); sec. 1.6664-4(b)(1), Incone Tax Regs.
Reasonabl e cause exists where a taxpayer relies in good faith on
the advice of a qualified tax adviser where the follow ng three
el enents are present: “(1) The adviser was a conpetent

pr of essi onal who had sufficient expertise to justify reliance,
(2) the taxpayer provided necessary and accurate information to
the adviser, and (3) the taxpayer actually relied in good faith

on the adviser’s judgnent.” Neonatology Associates, P.A V.

Commi ssioner, 115 T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Cr

2002).

Petitioner credibly testified that she was not a tax expert
and hired Sonbza to ensure that her tax returns were properly
filed. Sonbza was a conpetent tax professional, though not
know edgeabl e about facade easenent donations. As petitioner’s
return preparer of many years, he was involved with petitioner’s
facade easenent contribution fromthe begi nning and had access to
all the information needed to properly evaluate the tax treatnent
of the facade conservation easenent. Sonoza relied in turn on
Drazner, whomthe parties agree is a qualified appraiser for
pur poses of section 170, regarding the value of the noncash

charitabl e contri buti on.
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We concl ude that petitioner had reasonabl e cause and acted
in good faith as to any underpaynent for 2004 and therefore is
not |liable for the penalty for that year. The 2005 and 2006
under paynents resulted fromcarryovers from 2004, so the
penalties for those years also will not be sustained.

We have considered the other argunents of the parties but do
not reach them because of our conclusion on a decisive issue.

To reflect the foregoing,

Deci sion will be entered

for respondent as to the

defici encies and for

petitioners as to the

penalties.



