Drafting Easement Documents to Minimize Stewardship Pain
21 Crucial Decisions

List of Materials in Packet

1.
IRS “Swap” letter (Karin Gross, Senior Attorney)
March 5, 2012

(2 pages)

3.

B. V. Belk, Jr.; Harriet C. Belk v. Commissioner of Internal Revenue
United States Court of Appeals for the Fourth Circuit, No. 13-2161
December 16, 2014

(22 pages)

25.

John A. Atkinson and Judy B. Atkinson, et al. v. Commissioner of Internal Rev.
U.S. Tax Court, T.C. Memo 2015-236

December 9, 2015

(as reported by Preservation Law Digest,
http://preservationlawdigest.com/2015/12/16/atkinson-v-commissioner/, 2

pages)

27.
Wetlands America Trust, Inc., v. White Cloud Nine Ventures, L.P.

Supreme Court of Virginia, Record No. 141577
February 12, 2016

(27 pages)

54.

Douglas G. Carroll, III and Deirdre M. Smith v. Commissioner of Internal Rev.
U.S. Tax Court, 146 T.C. No. 13

April 27, 2016.

(1* 2 pages)

56.
List: Model documents published by the Pennsylvania Land Trust Association

57.
List: Guides published by the Pennsylvania Land Trust Association



INFO 2012-0017
Full Text:UIL: 9300.40-00
Release Date: 3/30/2012
Date: March 5, 2012

Refer Reply To: CC:ITA:BO1 - GENIN-150346-11

Dear * * *:

This letter responds to your request for information concerning a conservation contribution described in
sections 170(f)(3)(B)(iii) and 170(h) of the Internal Revenue Code (the "Code").

You request a general information letter, which calls attention to a well-established interpretation or
principle of tax law without applying it to a specific set of facts. See sec. 2.04 of Rev. Proc. 2012-1, 2012-
1 LR.B. 1,7 (Jan. 3, 2012).

Specifically, you ask whether a contribution of an easement is deductible under section 170(h) of the
Code if it is made subject to the condition that the easement can be swapped.

You define a "swap" as an agreement to remove some or all of the originally protected property
from the terms of the original deed of conservation easement in exchange for either the protection
of some other property or the payment of cash. You state "[t]he goal of a swap is generally to free
all or a portion of the originally protected property from the easement's restrictions so that such
property can be put to previously prohibited uses." You state that the transaction may be
characterized by the parties as an amendment, modification, adjustment, or migration.

Under section 170(f)(3) of the Code, a charitable contribution deduction is generally not allowed for the
donation of a partial interest in property. Section 170(f)(3)(B)(iii) of the Code, however, provides an
exception for "qualified conservation contributions." A "qualified conservation contribution" is defined in
section 170(h)(1) of the Code as a contribution (1) of a "qualified real property interest," (2) to a
"qualified organization," (3) which is made "exclusively for conservation purposes."

Under section 170(h) of the Code, a contribution is not treated as made "exclusively for conservation
purposes" unless it is granted in perpetuity (section 170(h)(2)) and protected in perpetuity (section
170(h)(5)). Section 1.170A-14(g)(1) of the Income Tax Regulations (the "Regulations") provides that in
order for a conservation easement to be protected in perpetuity, the interest in the property retained by the
donor (and the donor's successors in interest) must be subject to legally enforceable restrictions that will
prevent uses of the retained interest inconsistent with the conservation purposes of the donation.

Under section 1.170A-14(e)(2) of the Regulations, inconsistent use is prohibited. Specifically, a deduction
for a conservation easement donation will not be allowed if the contribution would accomplish one
conservation purpose but would permit destruction of other significant conservation interests. There is an
exception under section 1.170A-14(e)(3) of the Regulations that permits a use that is destructive of
conservation interests only if such use is necessary for the protection of the conservation interests that are
the subject of the contribution.



Section 1.170A-14(g)(6) of the Regulations allows for extinguishment of a conservation easement if
subsequent unexpected changes in the conditions surrounding the property can make impossible or
impractical the continued use of the property for conservation purposes. The conservation purposes will
be treated as protected in perpetuity if the easement is extinguished by judicial proceeding and all of the
donee's proceeds from a subsequent sale or exchange of the property are used by the donee organization
in a manner consistent with the conservation purposes of the original contribution.

Therefore, except in the very limited situations of a swap that meets the extinguishment
requirements of section 1.170A-14(g)(6) of the Regulations, the contribution of an easement made
subject to a swap is not deductible under section 170(h) of the Code.

We note that you also ask whether a donee that agrees to swaps would lose its tax exempt status or
status as an eligible donee under section 1.170A-14(c)(1). We have forwarded that question to IRS's
Office of Tax Exempt and Government Entities for its consideration.

This letter has called your attention to certain general principles of the law. It is intended for
informational purposes only and does not constitute a ruling. See sec. 2.04 of Rev. Proc. 2012-1, 2012-1
IRB at 7. If you have any additional questions, please contact me at * * * or * * * (ID# * * *) at * * *,

Sincerely,

Karin Goldsmith Gross
Senior Technician Reviewer,
Branch 1

(Income Tax & Accounting)
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 13-2161

B. V. BELK, JR.; HARRIET C. BELK,
Petitioners - Appellants,
V.
COMMISSIONER OF INTERNAL REVENUE,
Respondent - Appellee.

THE LAND TRUST OF NAPA COUNTY; ANN TAYLOR SCHWING; ROGER
COLINVAUX; JOHN ECHEVERRIA; JOHN LESHY; NANCY MCLAUGHLIN;
JANET MILNE,

Amici Supporting Respondent.

Appeal from the United States Tax Court.
(Tax Ct. No. 005437-10)

Argued: October 29, 2014 Decided: December 16, 2014

Before MOTZ, KING, and KEENAN, Circuit Judges.

Affirmed by published opinion. Judge Motz wrote the opinion, in
which Judge King and Judge Keenan joined.

ARGUED: David Mace Wooldridge, SIROTE & PERMUTT, P.C.,
Birmingham, Alabama, for Appellants. Patrick J. Urda, UNITED
STATES DEPARTMENT OF JUSTICE, Washington, D.C., for Appellee.
ON BRIEF: Ronald A. Levitt, Gregory P. Rhodes, Michelle A.
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Appellee. Ann Taylor Schwing, BEST BEST & KRIEGER, L.L.P.,
Sacramento, California, for Amici Land Trust of Napa County and
Ann Taylor Schwing. Douglas A. Ruley, Environmental and Natural

Resources Law Clinic, VERMONT LAW SCHOOL, South Royalton,
Vermont, for Amici Roger Colinvaux, John Echeverria, John Leshy,
Nancy McLaughlin, and Janet Milne.
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DIANA GRIBBON MOTZ, Circuit Judge:

After taxpayers donated a conservation easement to a land
trust, they claimed a $10,524,000 charitable deduction for the
asserted wvalue of the easement. The Tax Court held that the
easement did not qualify as a charitable contribution and so the
taxpayers were not entitled to the deduction. For the reasons

that follow, we affirm.

The parties stipulated to the following facts before the
Tax Court.

Between 1994 and 1996, B.V. and Harriet Belk accumulated
roughly 410 acres of land straddling Union and Mecklenburg
Counties outside of Charlotte, ©North Carolina. In February
1996, the Belks formed a limited 1liability company, 0Olde
Sycamore, LLC, and transferred to it their newly acquired parcel
of land. Olde Sycamore developed the 1land, building a golf

course and surrounding it with 402 residential lots, which were

later sold to builders. Single-family homes now occupy those
lots, and Olde Sycamore continues to own the golf course. 0ld
Sycamore remains wholly owned by the Belks -- ninety-nine

percent by B.V., and one percent by his wife, Harriet.
In 2004, Olde Sycamore executed a conservation easement

(“the Easement”) covering roughly 184 acres of the land on which
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6
the golf course now sits. The Easement was then transferred to
Smoky Mountain National Land Trust, Inc. (“the Trust”) and
recorded in both Union and Mecklenburg Counties. The Easement

imposes on the 184-acre parcel a number of enforceable use
restrictions, including a prohibition on further development and
a requirement that the parcel be used “for outdoor recreation.”
Olde Sycamore granted the Easement in perpetuity, subject to
certain “Reserved Rights.”

One such reserved right, central to this appeal, permits
Olde Sycamore to “substitute an area of land owned by [it] which
is contiguous to the Conservation Area for an equal or lesser
area of land comprising a portion of the Conservation Area.”
Olde Sycamore’s substitution right 1s conditioned wupon the
Trust’s agreement that “the substitute property is of the same
or better ecological stability,” that “the substitution shall
have no adverse effect on the conservation purposes,” and that
the fair market wvalue of the substituted property is at 1least
equal to that of the property originally subject to the
FEasement. The substitution ©provision thus permits Olde
Sycamore, 1f the Trust agrees (and 1t cannot unreasonably
withhold agreement), to swap land in and out of the Easement.
In doing so, 0Olde Sycamore can shift the use restriction from
one parcel to another, provided the Easement continues to cover

at least 184 acres and to advance 1its stated conservation
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purpose. Such a substitution becomes final when reflected in a
formal amendment to the Easement recorded in the relevant county
or counties.

The Easement contains a savings clause, also of relevance

here, which circumscribes the Trust’s ability to agree to such

amendments. This clause provides that the Trust “shall have no
right or power to agree to any amendments . . . that would
result in this Conservation Easement failing to qualify . . . as

a qualified conservation contribution under Section 170(h) of
the Internal Revenue Code and applicable regulations.” Section
170 (h) details the circumstances under which the grant of a
conservation easement may be claimed as a charitable
contribution deduction. See 26 U.S.C. § 170(h) (2012).

On its 2004 income tax return, O0Olde Sycamore claimed a
deduction of $10,524,000 for the donation of the Easement to the
Trust. The deduction passed through to the Belks as the sole
owners of Olde Sycamore, see 26 U.S.C. § 702(a) (4), and the
Belks claimed the deduction on their 2004, 2005, and 2006 income
tax returns.

In 2009, the Commissioner of Internal Revenue sent the
Belks a notice of deficiency, informing them that they owed
substantial amounts in back taxes for tax years 2004, 2005, and
2006. The Commissioner reasoned that the Belks had not

“established that all the requirements of IRC § 170 and the
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corresponding Treasury Regulations ha[d] been satisfied to
enable [them] to deduct the noncash charitable contribution of a
qualified conservation contribution.”

The Belks filed a petition for redetermination with the Tax
Court. The Tax Court upheld the Commissioner’s determination in
a published opinion, and upon motion for reconsideration by the
Belks, issued a supplementary opinion reaching the same
conclusion. The Belks timely appealed to this court, and we

have jurisdiction pursuant to 26 U.S.C. § 7482(a) (1).

IT.

The Internal Revenue Code permits taxpayers to deduct from
their taxable income the wvalue of a qualifying charitable
contribution. 26 U.S.C. § 170(a) (1). The Code generally
restricts a taxpayer’s ability to claim a charitable deduction
for the donation of “an interest in property which consists of
less than the taxpayer’s entire interest in such property.” Id.
S§ 170(f) (3) (A). But it provides an exception to the general

A\Y

rule for a qualified —conservation contribution.” Id.

§ 170(£f) (3) (B) (1i1) .
The Code defines a “qualified conservation contribution” as
“a contribution (A) of a qualified real property interest, (B)

to a qualified organization, (C) exclusively for conservation

purposes.” Id. & 170(h) (1). It is the first requirement --
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that the donation be of “a qualified real property interest” --
that the Tax Court concluded the Belks had not satisfied here,
and which is now the focus of this appeal.’

A\Y

A “qualified real property interest” includes a

restriction (granted in perpetuity) on the use which may be made

of the real property.” Id. §& 170(h) (2) (C). Because an easement
is, by definition, a “restriction . . . on the use which may be
made of . . . real property,” id., the donation of a

conservation easement can properly provide the Dbasis of a

deduction under the Code -- if the restriction is granted in
perpetuity.

The Treasury Regulations offer a single -- and exceedingly
narrow -- exception to the requirement that a conservation
easement 1impose a perpetual use restriction. The regulations

provide that in the event that a

subsegquent unexpected change in the conditions
surrounding the property . . . make[s] impossible or
impractical the continued use of the property for
conservation purposes, the conservation purpose can
nonetheless be treated as protected in perpetuity if
the restrictions are extinguished by judicial
proceeding and all of the donee’s proceeds . . . from
a subsequent sale or exchange of the property are used

! The parties agree that the Trust is a “qualified
organization.” In addition to the ground relied on by the Tax
Court, the Commissioner also contended that the donation
furthers no wvalid “conservation purpose,” and that, in any
event, 1its wvalue did not approach the $10,524,000 the Belks
claimed. The Tax Court did not reach these arguments; nor do
we.
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10
by the donee organization in a manner consistent with
the conservation purposes of the original
contribution.
Treas. Reg. § 1.170A-14(g) (6) (i) (emphasis added). Thus, absent
these “unexpected” and extraordinary circumstances, real

property placed under easement must remain there in perpetuity
in order for the donor of the easement to claim a charitable
deduction.

Where, as here, the parties have proceeded on stipulated
facts before the Tax Court, we “review the Tax Court’s legal

decisions de novo.” Pfister v. Commissioner, 359 F.3d 352, 353

(4th Cir. 2004). In doing so, we keep in mind that deductions
are a matter of legislative grace and the taxpayers bear the
burden of proving their entitlement to a claimed deduction. See

INDOPCO, Inc. v. Commissioner, 503 U.S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U.S. 435, 440 (1934).

IIT.

The Tax Court concluded that the Belks were not entitled to
claim a deduction for the donation of the easement because Olde
Sycamore had not donated “a qualified real property interest.”
26 U.S.C. § 170(h) (1) . The Tax Court reasoned that “because the
conservation easement agreement permits [the Belks] to change
what property is subject to the conservation easement, the use

restriction was not granted 1in perpetuity,” as required by
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§$ 170 (h) (2) (C) . The Belks maintain that the Code requires only
a restriction in perpetuity on some real property, rather than
the real property governed by the original easement.
Appellants’ Br. 26. The Easement here satisfies this
requirement, they argue, because any property removed from the
Easement must be replaced with property of equal value that is
then subject to the same use restrictions.

The plain language of the Code belies this contention. For
the Code expressly provides that a “qualified property interest”
includes “a restriction (granted in perpetuity) on the use which

may be made of the real property.” 26 U.S.C. § 170(h) (2) (C)

(emphasis added). The placement of the article “the” before
“real property” makes clear that a perpetual use restriction
must attach to a defined parcel of real property rather than
simply some or any (or interchangeable parcels of) real
property. For “the” is a definite article, which lends to the

noun that follows it a specific rather than general identity.

See American Bus Ass’n v. Slater, 231 F.3d 1, 4-5 (D.C. Cir.

2000); see also Webster’s Third New International Dictionary

2368 (1993) (providing the primary definition of “the” as “a
function word [used] to indicate that a following noun
refers to someone or something previously mentioned or clearly

understood from the context or the situation”).
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Reading § 170(h) (1) and (2) together further makes clear
that the defined parcel of land identified by the phrase “the
real ©property” 1is the real property to which the donated
conservation easement initially attached. These provisions of
the Code provide:

(h) Qualified conservation contribution.

(1) In general. For purposes of subsection
(£) (3) (B) (11ii), the term "“qualified conservation
contribution” means a contribution (A) of a
qualified real ©property interest, (B) to a
qualified organization, (C) exclusively for
conservation purposes.

(2) Qualified ©real ©property interest. For

purposes of this subsection, the term “qualified
real property interest” means any of the

following interests 1in real property: (A) the
entire interest of the donor other than a
qualified mineral interest, (B) a remainder
interest, and (C) a restriction (granted in

perpetuity) on the use which may be made of the
real property.

26 U.S.C. § 170(h) (1)-(2) (2012). Section 170(h) (2) defines the
term “qualified real property interest” as used in
§ 170 (h) (1) (A), providing that “the term qualified real property
interest means . . . a restriction (granted in perpetuity) on
the use . . . of the real property.” Thus, in order to qualify
as a qualified conservation contribution, the parcel in which
use must be restricted in perpetuity is “the parcel” that must
be contributed “to a qualified organization . . . exclusively

for conservation purposes.”

10
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The FEasement at issue here fails to meet this requirement
because the real property contributed to the Trust 1is not
subject to a wuse restriction in perpetuity. The Easement
purports to restrict development rights in perpetuity for a
defined parcel of 1land, but upon satisfying the conditions in
the substitution provision, the taxpayers may remove land from
that defined parcel and substitute other land. Thus, while the
restriction may be perpetual, the restriction on “the real
property” 1is not. For this reason, the Easement does not
constitute a “qualified conservation contribution” under
§ 170 (h) and the Belks were not entitled to claim a deduction
for the contribution.

Moreover, permitting the Belks to claim a deduction for the
Easement would enable them to Dbypass several requirements
critical to the statutory and regulatory schemes governing
deductions for charitable contributions. For instance, 26
U.S.C. N 170 (£) (11) (D) requires that “[i]n the case of
contributions of property for which a deduction of more than
$500,000 is «claimed . . . a qualified appraisal of such
property” must accompany the tax return. Permitting the Belks
to change the boundaries of the Easement renders the appraisal
meaningless; it is no longer an accurate reflection of the value
of the donation, for parts of the donation may be clawed back.

It matters not that the Easement requires that the removed

11
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property be replaced with property of “equal or greater wvalue,”
because the purpose of the appraisal requirement is to enable
the Commissioner, not the donee or donor, to verify the value of
a donation. The Easement’s substitution provision places the
Belks beyond the reach of the Commissioner in this regard.

The requirement in the Treasury Regulations that a donor of
a conservation easement make available to the donee
“documentation sufficient to establish the condition of the
property” would also be skirted if the borders of an easement

could shift. Treas. Reg. § 1.170A-14(g) (5) (1i); see also 1id.

§ 1.170A-14(g) (5) (1) (A)-(D) (listing maps and photographs of the
property as potential sources of this documentation). Not only
does this regulation confirm that a conservation easement must
govern a defined and static parcel, it also makes clear that
holding otherwise would deprive donees of the ability to ensure
protection of conservation interests by, for instance,
examination of maps and photographs of “the protected property.”
Id.

The regulations do provide that the use restrictions on a
donated easement can be extinguished without sacrificing the

A

donor’s tax benefit in one limited instance. That is, when “a
subsequent unexpected change in the conditions surrounding the

property that is the subject of a donation . . . make impossible

or impractical the continued use of the property for

12
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conservation purposes” and “the restrictions are extinguished by
judicial proceeding.” Id. § 170A-14(g) (6). The Belks maintain
that this limited exception to the perpetuity requirement “would
be invalid” if the Tax Court’s reasoning is upheld. Reply Br.
5. That argument fails. This regulation permits a donor to
retain a tax benefit when a conservation easement, though
“granted in perpetuity,” subsequently cannot further its
conservation purpose and 1is extinguished by court order. The
regulation does nothing to undercut the correctness of the Tax
Court’s holding here that the Code requires a donor to grant an
easement to a single, immutable parcel at the outset to qualify
for a charitable deduction.?

In short, the Code and Treasury Regulations together make
clear that §&§ 170(h) (2) (C) means what it says: a charitable

deduction may be claimed for the donation of a conservation

> The Belks raise a similar argument with respect to Treas.

Reg. § 1.170A-14(c) (2), which permits a donee to “exchangel]”
property subject to a conservation easement in the same limited
circumstance, i.e., “[wlhen a later unexpected change .
makes impossible or impractical the continued wuse of the
property for conservation purposes.” This provision is
similarly invalid, they argue, 1if § 170(h) (2) (C) categorically
prohibits property from being swapped 1in and out of a
conservation easement. Appellants’ Br. 20-21. This argument
also fails. That the regulations permit the donee organization
to exchange restricted property under conditions both strict and
rare fails to undercut the requirement that the donor grant an
easement to a single, defined ©parcel. Indeed, that the
regulations narrowly limit the ability of an easement to change
after donation counsels against permitting a donor to contract
for the right to make such changes in advance of the donation.

13
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easement only when that easement restricts the wuse of the
donated property in perpetuity. Because the Easement here fails
to meet this requirement, it is ineligible to form the basis for

a charitable deduction under § 170 (h) (2) (C).

IV.
The Belks offer two reasons why we should reject this
straightforward application of statutory text.
First, they maintain that out-of-circuit cases support the
notion that § 170(h) (2) (C) does not require that restrictions
attach to a single, defined parcel. See Appellants’ Br. 21-23

(citing Kaufman wv. Shulman, 687 F.3d 21 (lst Cir. 2012);

Commissioner v. Simmons, 646 F.3d 6 (D.C. Cir. 2011)). In those

cases, the courts found that preservation easements covering the
facades of historic buildings, which reserved to the donee the
right to abandon the easement, did not wviolate § 170(h) (5) (&)
given the negligible possibility that the donee would actually
abandon its rights under the easement.

According to the Belks, Simmons and Kaufman demonstrate
that courts have approved deductions for easements that “put the
perpetuity of the conservation easement at far greater risk than
the clause at issue in this case.” Appellants’ Br. 23. But
this argument misses the critical distinction between those

cases and this one. The Simmons and Kaufman courts considered

14
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whether the easements before them satisfied the requirement in

A\

§ 170 (h) (5) (A) that the conservation purpose be protected in

perpetuity.” See Simmons, 646 F.3d at 9-10; Kaufman, 687 F.3d

at 27-28. Here, the question is whether the Easement satisfies
the requirement in § 170(h) (2) (C) that the use restrictions on

the parcel be granted “in perpetuity.” Though both requirements

4

speak in terms of “perpetuity,” they are not one and the same.
The provision at issue here, § 170(h) (2) (C), governs the grant
of the easement itself, while the provision at issue in Simmons
and Kaufman, § 170(h) (5) (A), governs its subsequent enforcement.
Thus, Simmons and Kaufman ©plausibly stand only for the
proposition that a donation will not be rendered ineligible
simply because the donee reserves its right not to enforce the
easement. They do not support the Belks’ wview that the grant of
a conservation easement qualifies for a charitable deduction
even 1if the easement may be relocated. Indeed, as we have
explained, such a holding would violate the plain meaning of
s 170 (h) (2) (C).

The second reason the Belks offer for ignoring the clear
statutory language of § 170(h) (2) (C) 1is equally unpersuasive.
They contend that because North Carolina law permits parties to
amend an easement, the Tax Court’s logic would render all

conservation easements 1in North Carolina ineligible under

§ 170 (h) . See Appellants’ Br. 32-37. But whether state

15
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property and contract law permits a substitution in an easement
is irrelevant to the question of whether federal tax law permits
a charitable deduction for the donation of such an easement.
Contrary to the Belks’ suggestion, accepting this fact does not
require a conclusion that “no <conservation easement could
qualify for a deduction unless the applicable state law
prohibited amendments to make a substitution of property.” Id.
at 36. Rather, § 170(h) (2) (C) requires that the gift of a
conservation easement on a specific parcel of land be granted in
perpetuity to qualify for a federal charitable deduction,

notwithstanding the fact that state law may permit an easement

to govern for some shorter period of time. Thus, an easement
that, like the one at hand, grants a restriction for less than a
perpetual term, may be a valid conveyance under state law, but
is still ineligible for a charitable deduction under federal

law.

V.

Finally, the Belks argue that even if we find the
substitution provision 1in the Easement prevents it from
satisfying the requirements of § 170¢(h) (2) (C), the savings
clause nonetheless renders the FEasement eligible for a
deduction. The savings clause provides in pertinent part that

the Trust:

16
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shall have no right or power to agree to any
amendments . . . that would result in this
Conservation Easement failing to qualify . . . as a
qualified conservation contribution under Section
170 (h) of the 1Internal Revenue Code and applicable
regulations.
The Belks contend that 1if we should Y“determine that Section
170 (h) (2) (C) precludes substitutions of property,” as we have,
this savings clause “operates to ‘save’ [their] deduction by
precluding the parties from executing an amendment allowing such

a substitution of property.” Reply Br. 20. In other words, the

Belks argue that the savings clause negates a right clearly

articulated in the Easement -- their right to substitute
property -- but only if triggered by an adverse determination by
this court. We decline to give the savings clause such effect.

The Belks properly acknowledge that “the IRS and the courts
have rejected ‘condition subsequent’ savings clauses, which
revoke or alter a gift following an adverse determination by the

IRS or a court.” Appellants’ Br. 39 (citing Commissioner wv.

Procter, 142 F.2d 824, 827-28 (4th Cir. 1944)). They maintain,
however, that the savings clause here 1s not a “condition
subsequent” savings clause, but simply Y“an interpretive clause
meant to insure that [the Trust] makes no amendment to the
Conservation Easement . . . that would be inconsistent with the

overriding intention of the parties.” Id. The Belks are wrong.

17
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A condition subsequent rests on a future event, “the
occurrence of which terminates or discharges an otherwise

absolute contractual duty.” 30 Williston on Contracts § 77:5

(4th ed.). When a savings clause provides that a future event
alters the tax consequences of a conveyance, the savings clause
imposes a condition subsequent and will not be enforced. See

Procter, 142 F.2d at 827; Estate of Christiansen V.

Commissioner, 130 T.C. 1, 13 (2008), aff’d, 586 F.3d 1061 (8th

Cir. 2009). As the IRS has explained, clauses that seek to
“recharacterize the nature of the transaction in the event of a
future” occurrence “will Dbe disregarded for federal tax
purposes.” I.R.S. Tech. Adv. Mem. 2002-45-053 (Nov. 8, 2002).

In Procter, which the Belks do not suggest was incorrectly
decided, the taxpayer sought to avoid the federal gift tax by
including a savings clause within the trust conveying the gift.
That clause provided that “[t]lhe settlor is . . . satisfied that
the present transfer is not subject to Federal gift tax,” but
added that 1if “a competent federal court of last resort”
determined “that any part of the transfer . . . is subject to
gift tax,” that part “shall automatically be deemed not to be
included in the conveyance” and so not subject to gift tax.
Procter, 142 F.2d at 827. We rejected the taxpayer’s argument
out of hand, holding that tax consequences could not “be avoided

by any such device as this.” Id. We explained that the
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taxpayer’s attempt to avoid tax, by providing the gift “shall be
void” as to property later held “subject to the tax,” was
“clearly a condition subsequent,” and involved the “sort of
trifling with the Jjudicial process [that] cannot be sustained.”
Id.

So it is here. The Belks’ Easement, by its terms, conveys
an interest in real property to the Trust. The savings clause
attempts to alter that interest in the future if the Easement
should “fail[] to qualify as a . . . qualified conservation
contribution under Section 170 (h).” In seeking to invoke the
savings clause, the Belks, like the taxpayer in Procter, ask us
to “woid” the offending substitution provision to rescue their
tax benefit.

The Belks’ attempt to distinguish Procter fails. They find
significant the fact that the savings clause there altered the
conveyance “following an adverse IRS determination or court
judgment,” while the savings clause here does not expressly
invoke the IRS or a court. Appellants’ Br. 39. This 1is a
distinction without a difference. Though not couched in terms
of an “adverse determination” by the IRS or a court, the Belks’
savings clause operates in precisely the same manner as that in
Procter. The Easement plainly permits substitutions unless and

until those substitutions “would result” 1in the Easement’s

“failing to qualify . . . under Section 170(h) of the Internal
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Revenue Code,” a determination that can only be made by either

the IRS or a court. Indeed, relying on Procter, the IRS has
found a clause void as a condition subsequent notwithstanding
its failure to reference determination by a court. See Rev.
Rul. 65-144, 1965-1 C.B. 442, 1965 WL 12880. The Belks do not
suggest that the IRS erred in so concluding, nor do they attempt
to distinguish that clause from their own.

They do contend, however, that their savings clause 1is
simply “an interpretive clause” meant to ensure the “overriding

intention” of the parties that the Easement qualify as a

charitable deduction. Appellants’ Br. 39. We are not
persuaded. When a clause has been recognized as an
“interpretive” tool, it is because it simply “help[ed]

illustrate the decedent’s intent” and was not “dependent for
[its] operation wupon some subsequent adverse action by the
Internal Revenue Service.” I.R.S. Tech. Adv. Mem. 79-16-006

(1979) (distinguishing Procter); see also Estate of Cline wv.

Commissioner, 43 T.C.M. (CCH) 607 (T.C. 1982) (clause wvalid to

interpret “ambiguous . . . language 1in a poorly drafted

agreement,” but not to “change the property interests otherwise
created”); Rev. Rul. 75-440, 1975-2 C.B. 372, 1975 WL 34994 at
*2 (clause “relevant . . . only Dbecause it helps indicate the
testator’s intent not to give . . . a disqualifying power”

(emphasis added)) .
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In contrast to those situations, the Belks’ intent to
retain “a disqualifying power” is clear from the face of the
Easement. There 1s no open interpretive question for the
savings clause to “help” clarify. If the Belks’ “overriding
intent[]” had been, as they suggest, merely for the Easement to
qualify for a tax deduction under § 170(h), they would not have
included a provision so clearly at odds with the language of
§ 170 (h) (2) (C) . In fact, the Easement reflects the Belks’
“overriding intent[]” to create an easement that permitted
substitution of the parcel -- in violation of § 170(h) (2) (C) --
and to Jettison the substitution provision only if it
subsequently caused the donation to “fail[] to qualify . . . as
a qualified conservation contribution under Section 170(h).”
Thus, the Belks ask us to employ their savings clause not to
“aid in determining [their] intent,” Rev. Rul. 75-440, but to
rewrite their Easement in response to our holding. This we will

not do.°

® In a last-ditch effort, the Belks further argue that the

savings clause 1s designed Y“to accommodate evolving
interpretation of Section 170 (h)” SO that the Easement
“continue[s] to be consistent” with their intent to comply with
that provision. Reply Br. 20. But the statutory language of
§ 170 (h) (2) (C) has not “evolved” since the provision was enacted
in 1980. See Pub. L. 96-541, 94 Stat. 3204 (Dec. 17, 1980).
The simple truth is this: the Easement was never consistent with
§ 170(h), a fact that brings with it adverse tax consequences.
The Belks cannot now simply reform the Easement because they do
not wish to suffer those consequences.
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Indeed, we note that were we to apply the savings clause as
the Belks suggest, we would be providing an opinion sanctioning
the very same “trifling with the judicial process” we condemned
in Procter. 142 F.2d at 827. Moreover, providing such an
opinion would dramatically hamper the Commissioner’s enforcement
power. If every taxpayer could rely on a savings clause to
void, after the fact, a disqualifying deduction (or credit),

enforcement of the Internal Revenue Code would grind to a halt.

VI.

For the foregoing reasons, the judgment of the Tax Court is

AFFIRMED.
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« Gemperle v. Commissioner Legg v. Commissioner »

Atkinson v Commissioner

U.S. Tax Court, T.C. Memo 2015-236, December 9, 2015: Golf course conservation easement doesn’t qualify for
deduction.

The Tax Court held that contribution of certain conservation easements on land at the subject golf course do not qualify
for a Federal income tax charitable deduction because they do not meet the conservation purposes requirement of the
tax Code, Sec. 170(h)(1). The court’'s memo is interesting reading about baseline reports and interpretations of some
categories of the “conservation purposes” requirements of the code and Treasury Regulations.

The members of two limited liability companies which own a golf course in North Carolina sought Federal income tax
deductions for contribution of conservation easements on land of the golf course (the “2003 Easement,” consisting of
six noncontiguous tracts, and the “2005 Easement,” consisting of three noncontiguous tracts). To be a “qualified
conservation contribution” eligible for an income tax deduction, a conservation easement must be “exclusively for
conservation purposes,” among other requirements. The taxpayer-members contended that the easements were
exclusively for two of the conservation purposes listed in Code section 170(h)(4)(A): “protection of a relatively natural
habitat of fish, wildlife, or plants, or similar ecosystem,” and “preservation of open space (including farmland and forest
land) where such preservation is ... for the scenic enjoyment of the general public, or pursuant to a clearly delineated
Federal, State, or local governmental conservation policy, and will yield a significant public benefit.”

In a lengthy analysis the court reviewed the provisions of the easements and evidence about the land and its plant- and
wildlife.

The court noted that the “natural habitat” purpose requires:

* A “habitat,” meaning an “area or environment where an organism or ecological community normally lives or
occurs” or the “place where a person or thing is most likely to be found.”

« “Significant” habitats and ecosystems, which include, but are not limited to, habitats for rare, endangered, or
threatened species of animal, fish, or plants; and natural areas which are included in, or which contribute to, the
ecological viability of a local, state, or national park, nature preserve, wildlife refuge, wilderness area, or other
similar conservation area.

The key evidentiary facts about the subject land and ecosystem were:

¢ Although the easements include longleaf pines at the margins of the fairways, the terms of the 2003 easement
do not protect the longleaf pine from removal; the longleaf pine currently on the 2003 easement property are not
maintained in a relatively natural state; and there is no management plan for the pines.

« Although there are manmade ponds on the 2003 easement, the ponds lack sufficient significant transition areas
to mimic nature so that plants and animals would be able to use them or allow rare, endangered, or threatened
native species of wildlife or plants to exist in a relatively natural state.

+ The 2003 easement does not actually limit the use of pesticides and chemicals which could injure or destroy the
ecosystem and therefore may destroy the conservation purpose.

« The 2003 easement property does not qualify as a “relatively natural habitat” or as a “natural” habitat, and
accordingly is not a “natural area” that “contributes to” the ecological viability of a local conservation area known
as the Middle Swamp or surrounding undeveloped area.

+ The 2003 easement property does not act as a “wildlife corridor” or “sink” for any species.

+ On the basis of the foregoing, rare, endangered, or threatened wildlife and plants are not “most likely” to be
found or do not “normally live” on the 2003 easement property.

* The 2005 easement suffers from the same problems as the 2003 easement.

The court also addressed the conservation purpose of preserving open space, although neither party presented expert
testimony to establish whether the easement areas serve that purpose. First the court concluded that the taxpayers did
not establish any clearly delineated governmental policies that apply to either easement area. Then the court
concluded that the easement areas did not meet the public benefit test, because there was no evidentiary basis to
conclude either that the general public has physical or visual access.

The court accordingly found that the easements did not meet the conservation purpose requirement of a qualified
conservation contribution.

The court declined to impose an accuracy related penalty, finding that the taxpayers qualify for the reasonable cause
defense of section 6664(c)(1) because, in relying on various experts as to the qualification of the easements, they had



reasonable cause and acted in good faith in claiming the deduction. 26

Decision available at http://www.ustaxcourt.gov/UstcinOp/OpinionViewer.aspx?ID=10611.
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WHITE CLOUD NINE VENTURES, L.P.

FROM THE CIRCUIT COURT OF LOUDOUN COUNTY
Burke J. McCabhill, Judge

Wetlands America Trust, Inc. (“WAT”) holds a conservation easement on property in
Loudoun County owned by White Cloud Nine Ventures, L.P. (“White Cloud”). On appeal,
WAT contends the circuit court erred in rejecting claims in its declaratory judgment action that
White Cloud’s construction activities on the property and intended commercial uses for its
newly-constructed facility violate the easement. We affirm the judgment of the circuit court.

I. BACKGROUND
WAT is a non-profit organization that holds conservation easements across the country

and provides fiduciary support to Ducks Unlimited, a non-profit wetlands and waterfowl

conservation organization. In 2001, Caeli Farms, LLC, which owned a farm in Loudoun County

consisting of approximately 400 acres, gave WAT a “Deed of Gift of Conservation Easement”
(the “Easement”) covering this property. Caeli Farms, LLC subsequently subdivided the farm
into two tracts of approximately equal size and sold one of the tracts to White Cloud (the “Caeli
property”) in 2008. At that time, White Cloud already owned adjacent property leased to
Chrysalis Vineyards, LLC (“Chrysalis”) consisting of approximately 50 acres on which
Chrysalis was operating a vineyard and winery (the “Chrysalis property”). The same individual,
Jennifer McCloud, was then and has continued to be the general partner of White Cloud and the

managing and only member of Chrysalis.
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White Cloud purchased the Caeli property with the intention of leasing it to Chrysalis to
use for expanding the Chrysalis vineyard, grazing milk cows to be milked on the Chrysalis
property, and raising wheat. White Cloud further planned to construct a building on the Caeli
property in which Chrysalis would operate a creamery and bakery, using the milk and wheat
derived from the Caeli property. The building would also be used to store barrels of aging wine
made from grapes grown on both the Caeli and Chrysalis properties. In addition, the building
would include a tasting room and would be open to the general public for the sampling and sale
of the Chrysalis wine and the Chrysalis cheese and bakery products produced on site. Acting on
these plans, White Cloud commenced construction of the building on the Caeli property, along
with an adjoining parking lot, a new road leading to the parking lot, and a new bridge.

WAT filed the present action in the Loudoun County Circuit Court seeking a declaratory
judgment that White Cloud’s construction activities and intended commercial use of the new
facility on the Caeli property violated the Easement’s restrictive covenants. WAT further
requested an order enjoining White Cloud from continuing its construction activities and
requiring it to restore the Caeli property to its pre-construction condition. In its answer, White
Cloud denied violating the Easement and asserted as affirmative defenses, inter alia, that the
Easement was unenforceable because it was impermissibly vague and ambiguous, and that
WAT’s claims were barred by estoppel and laches.

During a five-day bench trial, WAT sought to establish that White Cloud had committed
14 separate violations of the Easement. The evidence at trial included expert testimony from
both sides on issues pertaining to a number of the alleged violations. One such issue, as relevant
to this appeal, pertained to the impact of White Cloud’s subject activities on the Caeli property’s

habitat for which the parties offered the testimony of competing experts in the field of biology.
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Another such issue involved the erodibility of the soil at the construction site for the new
building and parking area for which the parties offered the testimony of competing experts in the
field of soil science.

After taking evidence and analyzing the terms of the Easement, the trial court issued a
30-page letter opinion setting forth rulings in White Cloud’s favor, with narrow exception.' Ina
motion for reconsideration, WAT argued, among other things, that the trial court erred in
construing the Easement by applying the common law principle that restrictive covenants are to

be strictly construed in favor of the free use of land. See Waynesboro Village, LL.C v. BMC

Props., 255 Va. 75, 80, 496 S.E.2d 64, 67-68 (1998) (reciting principle and cited in trial court’s
letter opinion). The trial court denied WAT’s motion and entered a final order incorporating the
findings and conclusions in its letter opinion.

On appeal, WAT asserts in its assignments of error that the trial court erred by: (1)
applying the common law strict construction principle for restrictive covenants to a conservation
easement; (2) ruling that the term “farm building” in Section 3.3(A)(iv) of the Easement was
ambiguous and that White Cloud’s disputed building was a permitted farm building under the
Easement; (3) ruling that the prohibition under Section 3.3(C)(vi) of the Easement against
constructing a building on a “highly erodible area” was ambiguous and that the erodibility was to
be tested after the construction site had been graded; (4) ruling that the alteration of the
topography for the parking lot was “required” and did not require WAT’s permission under
Section 3.6; (5) ruling that the stated purposes of the Easement set forth in Section 1.1 in regard

to retaining the predominant condition of the property and preventing significant impairment of

" The only issues included in this appeal on which the trial court ruled adversely to White
Cloud are those contained in White Cloud’s assignments of cross-error challenging the trial
court’s rulings on its three affirmative defenses identified above. Because we affirm the trial
court’s judgment, we need not address those issues.

3
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the Easement’s conservation values were ambiguous and misapplying these stated purposes; and
(6) refusing to consider WAT’s claim that White Cloud’s construction of the new bridge violated
the Easement because WAT did not allege the claim in its complaint.

II. ANALYSIS

A. Standard of Review, Principles of
Construction and Burden of Proof

Well-settled principles guide our review of the trial court’s judgment. “As to purely
factual determinations made by the trial court, we will not disturb those findings unless they are

plainly wrong or without evidence to support them.” Perel v. Brannan, 267 Va. 691, 698, 594

S.E.2d 899, 903 (2004). In reviewing those findings, we view the evidence “in the light most
favorable to the prevailing parties.” Carter v. Carter, 223 Va. 505, 509, 291 S.E.2d 218, 220
(1982). However, like other contracts, we review a trial court’s construction of a deed of

easement de novo. Marble Technologies, Inc. v. Mallon, 290 Va. 27, 33, 773 S.E.2d 155, 158

(2015).2 See Langman v. Alumni Ass’n of the Univ. of Va., 247 Va. 491, 498, 442 S.E.2d 669,

674 (1994) (“The question whether a writing is ambiguous is not one of fact but of law.”).

Our function in construing a deed is to give effect to the parties’ intention as expressed by
them in the words they have used. Camp v. Camp, 220 Va. 595, 597-98, 260 S.E.2d 243, 245
(1979). ““Where the language of [the] deed clearly and unambiguously expresses the intention
of the parties, no rules of construction should be used to defeat that intention.”” Swords Creek

Land P’ship v. Belcher, 288 Va. 206, 212, 762 S.E.2d 570, 572 (2014) (quoting CNX Gas Co. v.

Rasnake, 287 Va. 163, 166-67, 752 S.E.2d 865, 867 (2014)). We normally give the words used

? See, e.g., Squire v. Virginia Housing Dev. Auth., 287 Va. 507, 516, 758 S.E.2d 55, 60
(2014) (explaining that “[a] deed of trust is construed as a contract under Virginia law” (quoting
Mathews v. PHH Mortgage Corp., 283 Va. 723, 733, 724 S.E.2d 196, 200-01 (2012) (citation
and internal quotation marks omitted)).
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by the parties “‘their usual, ordinary, and popular meaning. No word or clause in the [deed] will

be treated as meaningless if a reasonable meaning can be given to it, and there is a presumption

that the parties have not used words needlessly.”” Squire v. Virginia Housing Dev. Auth., 287

Va. 507,516, 758 S.E.2d 55, 60 (2014) (quoting Uniwest Constr., Inc. v. Amtech Elevator

Servs., 280 Va. 428, 440, 699 S.E.2d 223, 229 (2010)). See Minner v. Lynchburg, 204 Va. 180,

189, 129 S.E.2d 673, 679 (1963) (“Every word [in a deed], if possible, is to have effect.”
(citation and internal quotation marks omitted)).

At the same time, “[e]ffect should be given to every part of the instrument, if possible,
and no part thereof should be discarded as superfluous or meaningless.” CNX Gas Co., 287 Va.

at 168, 752 S.E.2d at 867 (citing Auerbach v. County of Hanover, 252 Va. 410, 414, 478 S.E.2d

100, 102 (1996); Foster v. Foster, 153 Va. 636, 645, 151 S.E. 157, 160 (1930)). This means that

“the whole of a deed and all its parts should be considered together” in order to determine the

controlling intent. Id. (citing Auerbach, 252 Va. at 414, 478 S.E.2d at 102; see Hinton v. Hinton,

209 Va. 544, 545-46, 165 S.E.2d 386, 387 (1969) (Each part of a deed ““must be construed with
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reference to the whole, so as to make it harmonious and sensible as a whole.”” (quoting Willis v.
Kalmbach, 109 Va. 475, 482, 64 S.E. 342, 345 (1909)))).

When the deed, so construed, is plain and unambiguous, we are “‘not at liberty to search

for its meaning beyond the instrument itself.”” Virginia Elec. & Power Co. v. Northern Va. Reg'l

Park Auth., 270 Va. 309, 316, 618 S.E.2d 323, 326 (2005) (quoting Berry v. Klinger, 225 Va.

201, 208, 300 S.E.2d 792, 796 (1983)). An instrument will be deemed unambiguous if its

provisions are “capable of only one reasonable construction.” Clinch Valley Physicians, Inc. v.

Garcia, 243 Va. 286, 289, 414 S.E.2d 599, 601 (1992) (citation and internal quotation marks

omitted). Conversely, a deed will be deemed ambiguous, and thus require judicial interpretation,
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if its “‘language admits of being understood in more than one way or refers to two or more things

at the same time.”” Amos v. Coffey, 228 Va. 88, 92, 320 S.E.2d 335, 337 (1984) (quoting

Renner Plumbing v. Renner, 225 Va. 508, 515, 303 S.E.2d 894, 898 (1983)).

Specifically in regard to restrictive covenants imposing encumbrances on land, under the
common law, if such restrictions in a deed or other written instrument suffer from any
“[s]ubstantial doubt or ambiguity” they are strictly construed against the party seeking to enforce

them. Friedberg v. Riverpoint Bldg. Comm., 218 Va. 659, 665, 239 S.E.2d 106, 110 (1977)

(citing Schwarzschild v. Welborne, 186 Va. 1052, 1058, 45 S.E.2d 152, 155 (1947)). As

indicated above, however, WAT challenges in the first recited assignment of error the trial
court’s application of this principle to the Easement, which we address in Part I.B. infra.
Still, when a court has resolved the meaning of such disputed restrictive covenants, the

restrictions will be enforced “when applicable.” Mid-State Equip. Co. v. Bell, 217 Va. 133, 140,

225 S.E.2d 877, 884 (1976); see Perel, 267 Va. at 699-700, 594 S.E.2d at 904. But the plaintiff,
in seeking enforcement of the restrictions, has the burden to prove that they have been “violated

by the acts of the defendant.” 1d. at 700, 594 S.E.2d at 904 (citing Hening v. Maynard, 227 Va.

113,117,313 S.E. 2d 379, 381 (1984); Forbes v. Schaefer, 226 Va. 391, 400, 310 S.E. 2d 457,

463 (1983)). The risk of non-persuasion thus remains with the plaintiff. See Charles E. Friend
& Kent Sinclair, The Law of Evidence in Virginia § 5-1[c], at 299 (7th ed. 2012) (“This is the
burden of convincing the trier of fact that a particular result should be reached. . . . [I]f the party
who has this ‘burden of persuasion’ fails to carry it, [this party] will lose the case.”).
B. Applicability of Strict Construction Principle
WAT argues that all of the disputed restrictive covenants contained in the Easement are

clear and unambiguous, and that the trial court thus erred in determining that the restrictions are
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ambiguous, leading the trial court to then render its allegedly erroneous interpretation and
application of them. Alternatively, WAT argues that, assuming arguendo the Easement
restrictions are ambiguous, the trial court erred when it applied to this conservation easement the
common law strict construction principle applicable to restrictive covenants whereby “the trial
court construed all purported ambiguities against WAT and in favor of White Cloud.”

We disagree with WAT as to each of these arguments, finding no error in the trial court’s
rulings that the disputed restrictions contained in the Easement are (a) ambiguous, thus requiring
judicial interpretation, as addressed in Parts II.C. through F. infra., and (b) subject to the
common law strict construction principle for restrictive covenants triggered by ambiguity.

Under this common law principle, consistently recognized and applied by this Court for
over a century, “[v]alid covenants restricting the free use of land, although widely used, are not
favored and must be strictly construed and the burden is on the party seeking to enforce them to
demonstrate that they are applicable to the acts of which he complains.” Friedberg, 218 Va. at

665, 239 S.E.2d at 110 (citing Riordan v. Hale, 215 Va. 638, 641, 212 S.E.2d 65, 67 (1975);

Traylor v. Halloway, 206 Va. 257, 259, 142 S.E.2d 521, 522-23 (1965)). Accordingly,

“[s]ubstantial doubt or ambiguity is to be resolved against the restrictions and in favor of the free
use of property.” Id. (citing Schwarzschild, 186 Va. at 1058, 45 S.E.2d at 155); see Stevenson v.
Spivey, 132 Va. 115, 119, 110 S.E.367, 368 (1922) (restrictive covenants “will not be aided or

extended by implication™).’

3 See also, e.g., Fein v. Payandeh, 284 Va. 599, 606, 734 S.E.2d 655, 659 (2012);
Lovelace v. Orange County Bd. of Zoning Appeals, 276 Va. 155, 159, 661 S.E.2d 831, 833
(2008); Scott v. Walker, 274 Va. 209, 212-13, 645 S.E.2d 278, 280 (2007); Barris v. Keswick
Homes, L.L..C., 268 Va. 67, 71, 597 S.E.2d 54, 57 (2004); River Heights Assocs. v. Batten, 267
Va. 262,271,591 S.E.2d 683, 688 (2004); Anderson v. Lake Arrowhead Civic Ass’n, 253 Va.
264, 269-70, 483 S.E.2d 209, 212 (1997); Woodward v. Morgan, 252 Va. 135, 138, 475 S.E.2d
808, 810 (1996); Waynesboro Village, LLC, 255 Va. at 80, 496 S.E.2d at 67-68; Williams v.

7
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WAT asserts, however, that notwithstanding the long adherence to this common law
principle in Virginia, the principle has been abrogated in relation to conservation easements in
light of Virginia legislation favoring land conservation and in particular the Virginia
Conservation Easement Act (“VCEA™), Code §§ 10.1-1009 through -1016, enacted in 1988. See

United States v. Blackman, 270 Va. 68, 80-82, 613 S.E.2d 442, 447-49 (2005) (analyzing the

VCEA).

There is no dispute that a conservation easement authorized under the VCEA,* which
encompasses the present Easement, “is not of a character that has been recognized traditionally
at common law” as the VCEA expressly states. Code §10.1-1014. It is primarily the VCEA’s

approval of a conservation easement containing “in gross”” and restriction components (i.e., an

Brooks, 238 Va. 224, 228, 383 S.E.2d 712, 714 (1989); Forbes v. Schaefer, 226 Va. 391, 400-01,
310 S.E.2d 457, 463 (1983); Foley v. Harris, 223 Va. 20, 26, 286 S.E.2d 186, 189 (1982); Mid-
State Equip. Co., 217 Va. at 140, 225 S.E.2d at 884; Town of Vinton v. City of Roanoke, 195
Va. 881, 893, 80 S.E.2d 608, 615 (1954); Jernigan v. Capps, 187 Va. 73, 78, 45 S.E. 886, 889
(1948); Virginian Ry. Co. v. Avis, 124 Va. 711, 718-19, 98 S.E. 638, 640 (1919); King v. N. &
W. Ry. Co., 99 Va. 625, 628-29, 39 S.E. 701, 702-03 (1901).

*A “conservation easement” is defined in the VCEA as

a nonpossessory interest of a holder in real property, whether easement
appurtenant or in gross, acquired through gift, purchase, devise, or bequest
imposing limitations or affirmative obligations, the purposes of which include
retaining or protecting natural or open-space values of real property, assuring its
availability for agricultural, forestal, recreational, or open-space use, protecting
natural resources, maintaining or enhancing air or water quality, or preserving the
historical, architectural or archaeological aspects of real property.

Code § 10.1-1009.
5 As stated in Blackman:

Easements, whether affirmative or negative, are classified as either
“appurtenant” or “in gross.” An easement appurtenant, also known as a pure
easement, has both a dominant and a servient tract and is capable of being
transferred or inherited. It frequently is said that an easement appurtenant “runs

8
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easement not appurtenant to any real property that “impos[es] limitations” on the encumbered
land), Code § 10.1-1009, coupled with a “perpetual” duration, Code § 10.1-1010(C), that places
the conservation easement at odds with the common law. See generally 4 Richard R. Powell,
Powell on Real Property § 34A.01 (Michael Allen Wolf ed., 2015) (analyzing conservation
easements in relation to the common law of servitudes). A conservation easement is
nevertheless appropriately viewed as a form of “restrictive covenant or negative easement” on

the land it encumbers. 1d.; see also Andrew Dana & Michael Ramsey, Conservation Easements

and the Common Law, 8 Stan. Envtl. L.J. 2, 12-16 (1989) (comparing conservation easements to

common law easements and restrictive covenants).

We thus agree with WAT that in certain significant respects the VCEA is in derogation of
the common law. However, our analysis does not end there, as this does not necessarily mean
that the common law strict construction principle applied to restrictive covenants is abrogated by
the VCEA. Under settled principles of statutory construction, “‘[s]tatutes in derogation of the
common law are [themselves] to be strictly construed and not to be enlarged in their operation by

construction beyond their express terms.”” Isbell v. Commercial Inv. Assocs., Inc., 273 Va. 605,

613, 644 S.E.2d 72, 75 (2007) (quoting Chesapeake & Ohio Ry. Co. v. Kinzer, 206 Va. 175, 181,

142 S.E.2d 514, 518 (1965)). Accordingly, “‘[w]hen an enactment does not encompass the

entire subject covered by the common law, it abrogates the common-law rule only to the extent

with the land,” which is to say that the benefit conveyed by or the duty owed
under the easement passes with the ownership of the land to which it is
appurtenant. . . .

In contrast, an easement in gross, sometimes called a personal easement, is
an easement which is not appurtenant to any estate in land, but in which the
servitude is imposed upon land with the benefit thereof running to an individual.

270 Va. at 77, 613 S.E.2d at 446 (citations and some internal quotation marks omitted).
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that its terms are directly and irreconcilably opposed to the rule.”” Id. at 613-14, 644 S.E.2d at

75 (quoting Boyd v. Commonwealth, 236 Va. 346, 349, 374 S.E.2d 301, 302 (1988)).

The VCEA, of course, does not encompass the entire subject of common law easements
and restrictive covenants. Furthermore, the common law strict construction principle applied to
restrictive covenants is exactly that — a contract construction principle. Nowhere does the
VCEA specifically address the principles of contract construction to be applied to conservation
easements approved under this statutory scheme, and thus it does not abrogate such principles
with direct and irreconcilable opposition.® Indeed, the VCEA sets forth absolutely no provisions
that could remotely be viewed as inconsistent with such principles while in fact indicating its
approval of them. Code § 10.1-1014 of the VCEA expressly states : “Except as otherwise
provided in this chapter, a conservation easement may be created, conveyed, recorded, assigned,

released, modified, terminated, or otherwise altered or affected in the same manner as other

easements.” (Emphasis added.) Finally, by leaving the strict construction principle in force with
the passage of the VCEA, the legislature must have viewed this principle as an appropriate
additional incentive for those who draft the conservation easements to achieve clarity in light of
the fact that they are subject to enforcement in perpetuity.

We thus conclude that the VCEA does not abrogate the common law strict construction
principle as the VCEA is not “directly and irreconcilably opposed” to it. Isbell, 273 Va. at 613-

14, 644 S.E.2d at 75. Accordingly, as dictated by the governing statutory construction

% This is equally true of Article XI, §§ 1 and 2, of the Virginia Constitution (stating policy
of the Commonwealth to protect the environment and authorizing the legislature to undertake
measures to do so), the Open-Space Land Act, Code §§ 10.1-1700 through -1705, the Virginia
Outdoors Foundation, Code §§ 10.1-1800 through -1804, and the Virginia Land Conservation
Incentives Act of 1999, Code §§ 58.1-510 through -513, all of which WAT also relies upon in
challenging the application of the common law strict construction principle to the Easement.
That is to say, like the VCEA, none of these provisions address in any way the interpretive
principles to be applied to a conservation easement.

10



37

principles, the restrictive covenants in the Easement that we determine to be ambiguous must be
strictly construed against restriction and in favor of White Cloud.’
C. “Farm Building” under Section 3.3(A)(iv) of the Easement

We now turn first to WAT’s argument that the trial court erred in ruling that the term
“farm buildings” in Section 3.3(A)(iv) of the Easement was ambiguous, and that White Cloud’s
newly-constructed building was a permitted farm building under the trial court’s interpretation of
the Easement. Section 3.3(A)(iv) states: “No permanent or temporary building or structure shall
be built or maintained on the entirety of the Protected Property other than . . . farm buildings or

structures . . . .” Neither the term “farm buildings” nor the term “farm structures” is defined by

"In opposing this conclusion, the dissent points to another principle of construction
providing that ambiguous language in a deed must be construed against the grantor and in favor
of the grantee, citing CNX Gas Co., 287 Va. at 167-78, 752 S.E.2d at 867. However, the dissent
does not cite any case, nor is there one, where this Court has given that principle precedence over
the strict construction principle applied to restrictive covenants when the latter principle was
implicated in a dispute over the meaning of certain restrictive covenants in a deed. See, e.g.,
Barris, 268 Va. at 69-71, 597 S.E.2d at 55-57; Anderson, 253 Va. at 267-70, 483 S.E.2d at 210-
12; Woodward, 252 Va. at 136-38, 475 S.E.2d at 809-10; Forbes, 226 Va. at 393-401, 310
S.E.2d at 459-63; Foley, 223 Va. at 22-26, 286 S.E.2d at 187-90; Friedberg, 218 Va. at 660-65,
239 S.E.2d at 107-10; Schwarzschild, 186 Va. at 1053-58, 45 S.E.2d at 152-55; Stevenson, 132
Va. at 117-20, 110 S.E. at 367-68.

We note that the above-stated interpretive principle relied upon by the dissent usually
arises, as it did in CNX Gas Co., where there is a dispute, not over the meaning of restrictions
placed on the use of certain land, but rather over “the nature and extent of the estate the grantor
intended to convey.” CNX Gas Co., 287 Va. at 168, 752 S.E.2d at 867. Thus, for example,
“where there is doubt whether one or two parcels of land were intended to be conveyed, the deed
will be construed to pass title to both.” Id. at 168, 752 S.E.2d at 868 (citations omitted). The
specific question in CNX Gas Co. was whether “the deed convey[ed] to the grantee in fee simple
all of the mineral interests in the land embraced within the deed’s metes and bounds description
that the grantors were capable of conveying at the time, excluding only the coal, which they no
longer owned,” and this Court held in the affirmative upon construing the deed in favor of the
grantee. Id.

11



the Easement. Section 3.3(D), however, refers to the structures listed in Section 3.3(A),
including farm buildings, as “agricultural buildings.”

Virginia’s Uniform Statewide Building Code defines the term “[f]arm building or
structure,” in relevant part, as “a building or structure . . . located on property where farming
operations take place, and used primarily for any of the following uses or combination thereof:
1. Storage, handling, production, display, sampling or sale of agricultural, horticultural,
floricultural or silvicultural products produced in the farm; 2. Sheltering, raising, handling,
processing or sale of agricultural animals or agricultural animal products . . ..” Code § 36-97.
This statutory definition is not binding in this case; but that is also true of dictionary definitions,
which courts often consult in cases such as this one. We simply regard both to be appropriate
sources for consideration in determining the proper meaning of “farm building,” or its synonym
“agricultural building,” in the context of the Easement as a whole, where these terms are
undefined.

Webster’s Third New International Dictionary does not define “farm building” or
“agricultural building,” but does provide the following related definitions which are instructive.
The word “farm” is defined as “any tract of land whether consisting of one or more parcels
devoted to agricultural purposes generally under the management of a tenant or the owner.”
Webster’s Third New International Dictionary 824 (1993). “Agricultural” is defined as “of,
relating to, or used in agriculture.” Id. at 43. “Agriculture” is then defined as “the science or art
of the production of plants and animals useful to man and in varying degrees the preparation of
these products for man’s use and their disposal (as by marketing).” Id. at 44.

With the incorporation of production, preparation and marketing as components of

agricultural activities, these dictionary definitions are consistent with the above-stated definition

12
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of “farm building” under Code § 36-97, all of which support the inclusion of these components
in our construction of the term “farm building” in Section 3.3(A)(iv) of the Easement. We also
find strong support for such interpretation in Section 3.1 of the Easement, which expressly
authorizes “[i]ndustrial” and “commercial” agricultural activities. This can only reasonably
mean that the farm/agricultural buildings permitted under Section 3.3(A)(iv) may be used for
agricultural activities that are commercial and/or industrial in nature. Notably, WAT simply
ignores these authorized activities under the Easement in advocating its own restrictive
construction of the term “farm building.” Section 4.1 of the Easement also supports our
construction of the term “farm building” in providing that “changes in agricultural technologies,
including accepted farm and forestry management practices may result in an evolution of
agricultural activities on the Protected Property.”

We thus conclude that White Cloud’s intended use for its new building on the Caeli
property falls within the range of activities qualifying as a “farm building” under Section
3(A)(iv). It would be unreasonable to conclude otherwise. Accordingly, we agree with the trial
court that the building can be used to store and sell wine derived from grapes grown, at least in
part, on the Caeli property; to process and sell cheese made from milk derived from cows that

graze on the Caeli property; to make and sell bakery products from wheat grown on the Caeli

property; and to market these products to the general public directly from the building, including

space dedicated for customers to sample the products on site.
D. “Highly Erodible Areas” under Section 3.3(C)(vi)
WAT next argues that the trial court erred by ruling that the prohibition under Section
3.3(C)(vi) of the Easement against constructing a building on “highly erodible areas” was

ambiguous and that, under the trial court’s interpretation of the Easement, the erodibility was to
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be tested after the construction site for the new building had been graded. The trial court so
interpreted the Easement after “reconcil[ing]” Section 3.3(C)(vi) with Section 3.6, which
addresses White Cloud’s right to grade on the Caeli property. Specifically, Section 3.3(C)(vi)
states: “No building or structure of any nature may be constructed on the Protected Property . . .
on any highly erodible areas as identified by the U.S. Department of Agriculture . . ..” Section
3.6, on the other hand, states in relevant part: “Grading, blasting or earth removal shall not
materially alter the topography of the Protected Property except . . . as required in the
construction of permitted buildings, as per Section 3.3 . ...” Having interpreted these provisions
as making post-grading the time for testing the site’s erodibility, the trial court ruled that WAT
failed to prove White Cloud violated Section 3.3(C)(vi) because WAT presented no evidence
concerning the site’s erodibility after it was graded.

We must give effect to every provision of the Easement, if possible, “so as to make it
harmonious and sensible as a whole.” Hinton, 209 Va. at 545-46, 165 S.E.2d at 387 (citation and
internal quotation marks omitted). Under Section 3.6, White Cloud, as the landowner, has the
express right to grade, blast and remove soil for the construction of permitted buildings. This
right must be sensibly harmonized with the limitation in Section 3.3(C)(vi) that no building may
be “constructed” on what are determined to be “highly erodible areas as identified by the U.S.
Department of Agriculture” (“USDA”).

It is reasonable to assume that the parties to the Easement, in choosing the Section
3.3(C)(vi) language, were aware of the essential purpose of the USDA mapping of highly
erodible croplands. The mapping was performed pursuant to the USDA’s authority under
various provisions of the Food Security Act of 1985, 16 U.S.C. § 3801, et seq., and 7 C.F.R. §§

12.1 through 12.13 and §§ 12.20 through 12.33. This statutory and regulatory scheme provides

14



41

measures and establishes programs designed to address the widespread problem of soil erosion
on croplands across the country, which is primarily the result of the impact of wind and rain on
farm fields cultivated for growing crops. See H.R. Rep. No. 99-271, at 77-91 (1985).
Accordingly, the USDA mapping is not concerned with, and thus does not identify, the soil
erodibility level of any specific site such as a construction site, as the trial court found in this
case.

The parties to the Easement nevertheless incorporated this USDA mapping scheme into
the terms of the Easement at Section 3.3(C)(vi) out of what was, no doubt, a desire to protect the
Caeli property from significant soil erosion that might be caused by the construction of permitted
buildings. At the same time, however, those same parties also authorized the landowner to
grade, blast and remove soil for the construction of permitted buildings under Section 3.6. We
thus believe it is only reasonable to conclude, as did the trial court in reconciling these
provisions, that if the site for constructing a permitted building is not highly erodible after the
grading for the site has been done, there is no violation of Section 3.3(C)(vi).

As to the evidence presented on this issue, there was no dispute that USDA mapping
identified the Caeli property as containing highly erodible soil. In addition, WAT’s expert
witness provided detailed information regarding the criteria and calculations for determining soil
erodibility under the USDA regulations. However, WAT’s expert had never been to the Caeli
property and had no information on the soil erodibility of the construction site for the new

building after the site had been graded.® Nor did any other witness provide this information. In

¥ Though we hold that the relevant time for determining the soil erodibility under the
Easement is post-grading, we note that the trial court found that White Cloud’s soil expert went
to the site of the new building before it was graded, augered several holes for testing the soil, and
“found that the soil was well-drained and had good structure.” This is an indication that this

15



the absence of any such evidence, the trial court correctly ruled that WAT failed to meet its
burden of establishing a violation of Section 3.3(C)(vi) of the Easement.
E. Alteration of Topography for Parking Area under Section 3.6

We continue with our review of Section 3.6 of the Easement in addressing WAT’s
additional argument that the trial court erred in ruling that this provision was not violated by the
grading done for White Cloud’s parking area adjacent to the new building. This interpretation
and application of Section 3.6 is sensible and correct. It would be completely incongruous and
unreasonable to conclude that White Cloud has the authority under the Easement to grade the site
for the new building and construct it as a “farm building” as that term is interpreted above —
which includes the right to allow the general public to visit the building to sample and purchase
products on site — and yet hold that White Cloud has no right under Section 3.6 to “alter the
topography” by grading the site for an adjoining parking area.

WAT also challenges the trial court’s rejection of its argument that White Cloud was
required under Section 3.12 of the Easement to receive WAT’s prior written approval before
doing the grading for the parking area. Section 3.12, which is entitled “Water Resources,” states
in relevant part that “[t]he Grantor reserves the right to grade, move earth and otherwise alter the
topography of the Protected Property, with the prior written approval of Grantee, which approval
shall not unreasonably be withheld for dam construction and the creation of private ponds, lakes,
and/or wetland areas. Such activity shall not impair the conservation values or the Purpose of
the Easement.” We agree with the trial court that this provision does not apply to grading related
to permitted buildings, but rather is limited in very specific terms to the permission required for

the construction of dams, ponds, lakes and wetland areas.

specific site was not, in fact, highly erodible before grading under the USDA criteria for making
such a determination, despite what was indicated on the USDA mapping for the general area.
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F. Stated Purposes of the Easement under Section 1.1

We now consider WAT’s challenge to the trial court’s interpretation and application of
the Easement’s principal restrictions set forth in Section 1.1 in the context of the Easement’s
expressly stated purpose: “It is the purpose of this Easement to assure that the Protected
Property will be retained in perpetuity predominantly in its natural, scenic, and open condition,
as evidenced by the [Baseline Document] Report [BDR], for conservation purposes as well as
permitted agricultural pursuits, and to prevent any use of the Protected Property which will
impair significantly or interfere with the conservation values of the Protected Property, its
wildlife habitat, natural resources or associated ecosystem.”

WAT argues that, even if the individual provisions of the Easement addressed above in
Parts II.C., D. and E. have not been violated, the trial court erred in ruling that (a) White Cloud,
in the construction and use of its new facilities, has retained the Caeli property in predominantly
the condition required by Section 1.1, as construed in the context of the Easement as a whole;
and (b) White Cloud has not thereby significantly impaired or interfered with the Easement’s
“conservation values” or the property’s environment, as prohibited in Section 1.1.

First, WAT relies on the BDR to make its argument that White Cloud has not retained the
property in the condition required under Section 1.1. The BDR was a report prepared by an
ecologist on the status of the Caeli property in 2001. The parties to the Easement retained the
ecologist to prepare the report concurrently with the drafting and execution of the Easement.”

The BDR consists of a description of the property, its current and previous uses, and its

? As stated in the BDR, its purpose was to “provide supporting documentation that the
granting of the proposed easement constitutes a ‘qualified conservation contribution’ as defined
under 26 U.S.C. § 170(h)(2)(c) of the Internal Revenue Code of 1986, as amended.”
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ecological character. The property’s overall use as of 2001 was described therein as
“consist[ing] of a mixture of agricultural (row crop production and cattle pastures), actively
managed wildlife habitat areas, and mature deciduous hardwood forest.” The “management” of
the property as of that time was then described as “directed at responsible, low-impact
agriculture and promotion of wildlife habitat.”

WAT contends that Section 1.1 unambiguously requires that the property be retained in
perpetuity in the condition identified in the BDR. “So if you come back to that property a
hundred years from now,” according to WAT, “it should look almost exactly like it looked in
2001 . .. as evidenced by the [BDR].” Thus, WAT asserts, “it cannot possibly be concluded that
White Cloud’s extensive facilities and activities ‘retain’ the [p]roperty in the condition identified
in the BDR.” We disagree.

Section 1.1 indeed makes plain that the BDR is to serve as a baseline for assessing
whether the property is being predominately retained for “conservation purposes as well as
permitted agricultural pursuits.” While the Easement does not define the term “conservation
purposes,” it does, however, set forth a number of significant “permitted agricultural pursuits.”
As already addressed above in our analysis of the meaning of “farm building” under Section
3.3(A)(iv), the land owner’s permitted agricultural pursuits on the property include, among
others, the construction of new farm buildings used for not only commercial agricultural
activities, but even industrial agricultural activities, which were clearly not activities conducted
on the property in 2001. So while there may be inherent tension between the “conservation
purposes” and the expressly “permitted agricultural pursuits,” the Easement specifically demands
retention of the property “for conservation purposes as well as permitted agricultural pursuits,”

and therefore the character of the property is in no way frozen in perpetuity “almost as it looked
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in 2001.” (Emphasis added.) Thus, the trial court did not err in ruling that, “under the Easement,
White Cloud was not required to retain its property in the condition established by the [BDR] to
the extent it has engaged in permitted uses.”

Second, WAT argues that White Cloud’s construction and use of its new facilities
significantly impair or interfere with the Easement’s “conservation values” and/or the property’s
environment, as prohibited under Section 1.1. It is the “total impact of White Cloud’s activities,”
WAT contends, that has resulted in the violation of this restriction. Thus, WAT asserts, the trial
court erred in denying this additional claim of an alleged violation of Section 1.1.

In rejecting this claim, the trial court stated in its letter opinion that it could not find
“based on the evidence presented . . . that [White Cloud’s] facilities and their uses are
inconsistent with and significantly impair and interfere with the conservation values of the
Easement and the wildlife habitat, natural resources, and associated ecosystems on the property”
under Section 1.1. Initially, the trial court heard the testimony of Scott Yaich, a director of
conservation planning and policy with Ducks Unlimited, who qualified as an expert witness for
WAT in the field of wildlife habitat ecology and biology. Yaich testified that, based on his
evaluation, White Cloud’s construction activities on the Caeli property and projected plans
would have a significant adverse impact to the property’s wildlife resources. However, the trial
court subsequently heard the testimony of White Cloud’s expert witnesses, James Edward Irre
and Avinash Sareen, who similarly qualified as experts in the field of biology. The trial court
summarized these witnesses’ testimony as follows:

White Cloud offered Mr. Irre, a biologist, and he opined that there was no

significant impact of the utility crossing, culvert, or road crossing. White Cloud

also offered Mr. Sareen, a biologist, who opined that there were marginal effects

from the improvements and that only a small percentage of the property was

impacted. He noted that the land had already been altered by the agricultural and
man-made wetlands and roads and that overall there was a de minimis effect.
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The conflicting testimony among these three experts created a question of fact. As the
trier of fact, the trial court was charged with determining the credibility of these witnesses and

the weight of the evidence. See Johnson v. Commonwealth, 273 Va. 315, 323, 641 S.E.2d 480,

485 (2007); Grubb v. Grubb, 272 Va. 45, 54-55, 630 S.E.2d 746, 752 (2006); Schneider v.

Commonwealth, 230 Va. 379, 383, 337 S.E.2d 735, 737 (1985). The trial court obviously

credited the testimony of White Cloud’s two experts over the testimony of WAT’s expert in
finding that White Cloud’s construction and use of its new facilities did not significantly impair
or interfere with the Easement’s conservation values and/or the property’s environment. As this
expert testimony supports that finding, we will not disturb it on appeal.

G. Preclusion of WAT’s Claim Regarding a Bridge under Section 3.3(C)(v)

Finally, WAT argues that the trial court erred when it refused to consider WAT’s
purported claim that White Cloud’s construction of the new bridge on the Ceali property violated
Section 3.3(C)(v) of the Easement (which prohibits buildings and other structures from being
constructed within a certain distance from a perennial stream or pond or on certain floodplains).

The trial court, citing Jenkins v. Bay House Associates, 266 Va. 39, 43, 581 S.E.2d 510, 512

(2003), so ruled because WAT did not allege in its complaint that the bridge violated the
Easement.

It is well-settled under Virginia law that “‘[a] litigant’s pleadings are as essential as his
proof, and a court may not award particular relief unless it is substantially in accord with the case
asserted in those pleadings. Thus, a court is not permitted to enter a decree or judgment order

based on facts not alleged or on a right not pleaded and claimed.”” Dabney v. Augusta Mut. Ins.

Co., 282 Va. 78, 86, 710 S.E.2d 726, 731 (2011) (quoting Jenkins, 266 Va. at 43, 581 S.E.2d at

512 (internal citations omitted)). The rationale for this rule is clear: “‘[e]very litigant is entitled
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to be told by his adversary in plain and explicit language what is his ground of complaint or
defense. . .. The issues in a case are made by the pleadings, and not by the testimony of

witnesses or other evidence.”” Id. (quoting Ted Lansing Supply Co. v. Royal Aluminum &

Constr. Corp., 221 Va. 1139, 1141, 277 S.E.2d 228, 230 (1981)).

Here, WAT admittedly failed to include a claim in its complaint that White Cloud’s
construction of the new bridge violated Section 3.3(C)(v) of the Easement. WAT contends that
the trial court nevertheless erred by refusing to consider this purported claim because WAT
presented evidence at trial pertaining to this matter, and White Cloud allegedly failed to argue
that there was a variance between WAT’s pleadings and this evidence. Countering this
argument, White Cloud contends that it established below that it was surprised at trial by this
evidence and, accordingly, it would have been subject to unfair prejudice had the trial court

considered the purported claim. See Manchester Oaks Homeowners Ass’n v. Batt, 284 Va. 409,

426, 732 S.E.2d 690, 701 (2012) (explaining that defendant may not be prejudiced by inability to
prepare to defend against new claim raised at trial).

Regardless, however, of the merits of White Cloud’s challenge to the subject evidence at
trial, we affirm the trial court in rejecting WAT’s purported claim for the threshold reason that
WAT does not assert on appeal that the trial court erred in denying to it any request to amend its
complaint or otherwise conform its pleadings to the evidence that WAT offered in support of

such claim. See Code § 8.01-377 (addressing amendment of pleadings “when variance

appears”); Culmore Realty Co. v. Caputi, 203 Va. 403, 407, 124 S.E.2d 7, 10 (1962) (explaining
that parties may be permitted to amend their pleadings to conform to the evidence “in proper

cases” when requested).
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III. CONCLUSION
For the foregoing reasons, we will affirm the judgment of the trial court.

Affirmed.

JUSTICE ROUSH, with whom SENIOR JUSTICE LACY joins, dissenting.

In its sixth assignment of error, appellant Wetlands America Trust, Inc. (“WAT”) argues
that “[t]he trial court erred when it applied the common law principles of restrictive covenants to
a conservation easement.” [ agree. Therefore, I would reverse and remand this case with
directions to reconsider after applying the proper standard for interpreting ambiguities in
conservation easements.

As the majority notes, the trial court correctly determined that certain terms in the
easement agreement are ambiguous. Those ambiguities required the trial court to employ rules
of construction to resolve their meanings. The trial court stated that “under Virginia case law
restrictive covenants are not favored” when construing the provisions deemed ambiguous.

Quoting from Waynesboro Village, L.L..C. v. BMC Properties, 255 Va. 75, 80, 496 S.E.2d 64,

67-68 (1998), and Friedberg v. Riverpoint Building Committee, 218 Va. 659, 665, 239 S.E.2d

106, 110 (1977), the trial court continued:
Valid covenants restricting the free use of land, although widely used, are not
favored and must be strictly construed and the burden is on the party seeking to
enforce them to demonstrate that they are applicable to the acts of which he
complains. Substantial doubt or ambiguity is to be resolved against the
restrictions and in favor of the free use of property.

Relying on this doctrine, the trial court construed all ambiguities it found in the conservation

easement against WAT and in favor of White Cloud.
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The majority affirms the construction adopted by the trial court, reasoning that the
Virginia Conservation Easement Act (the “VCEA”) abrogated the common law relative to
conservation easements in “certain significant respects,”’ but did not abrogate the common law
strict construction principle applied to restrictive covenants in gross. I disagree.

The common law was abrogated with regard to negative easements in gross for
conservation purposes well before the enactment of the VCEA in 1988. In United States v.
Blackman, 270 Va. 68, 613 S.E.2d 442 (2005), we considered the validity of a negative easement
in gross for the purpose of conservation and historic preservation created in a 1973 conveyance.
We reviewed the history of negative easements in gross and noted that the common law
restrictions on easements in gross were abrogated “long ago.” Id. at 78, 613 S.E.2d at 446. We
further observed that the significance of the 1962 amendment to Code § 55-6 adding “easements
in gross” to those property interests that could be transferred by deed or will was “manifest.” Id.
at 78, 613 S.E.2d at 447. We concluded that “[e]asements in gross, whether affirmative or
negative, are now recognized interests in real property, rather than personal covenants not
capable of being disposed of by deed or will as was the case under common law.” Id.

In Blackman, we specifically rejected the argument that a negative easement in gross for
conservation purposes was not valid before the enactment of the VCEA, concluding that “it is
clear that the VCEA did not create a new right to burden land by a negative easement in gross for
the purpose of land conservation and historic preservation.” Id. at 81-82, 613 S.E.2d at 448.

Accordingly, while the VCEA comprehensively addressed the conservation easements of the

' The majority states that the VCEA abrogated the common law by approving a
“conservation easement containing ‘in gross’ and restriction components (i.e., an easement not
appurtenant to any real property that ‘impos[es] limitations’ on the encumbered land), coupled
with a ‘perpetual’ duration.” Supra at 8-9 (alteration in original, citations omitted).
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type at issue here, legislation abrogating the use of negative restrictive easements in gross for
conservation purposes was enacted long before the VCEA was adopted in 1988.

Contrary to the majority’s conclusion, the common law principle of strict construction in
favor of free use of land no longer applies to conservation easements. The strict construction
principle was applied under the common law because easements in gross, including negative
easements in gross, were disfavored as a matter of public policy. Today, and for at least the last
four decades, Virginia public policy strongly favors the conservation of land and open spaces.
Since 1971, the Constitution of Virginia has provided in relevant part:

[1]t shall be the Commonwealth’s policy to protect its atmosphere, lands, and

waters from pollution, impairment, or destruction, for the benefit, enjoyment, and

general welfare of the people of the Commonwealth.

In the furtherance of such policy, the General Assembly may undertake the

conservation, development, or utilization of lands or natural resources of the

Commonwealth, . . . and the protection of its atmosphere, lands, and waters from

pollution, impairment, or destruction, by . . . leases or other contracts with . . .

private persons or corporations.

Va. Const. art. X1, §§ 1, 2. To further the public policy in favor of conservation, the General

Assembly in 1988 adopted the VCEA, Code §§ 10.1-1009 through -1016, in accord with policies
in place since 1966 under the Open-Space Land Act, Code §§ 10.1-1700 through -1705.> As we
noted in Blackman, “[t]hese statutes evince a strong public policy in favor of land conservation.”

270 Va. at 79, 613 S.E.2d at 447. Thus, even before the enactment of the VCEA in 1988,

“Virginia . . . was committed to encouraging and supporting land conservation . . . in the

? Other statutes reflecting this public policy include the act creating the Virginia Outdoors
Foundation, Code §§ 10.1-1800 through -1804, and the Virginia Land Conservation Incentives
Act of 1999, Code §§ 58.1-510 through -513. This latter statute grants tax credits “to
supplement existing land conservation programs to further encourage the preservation and
sustainability of Virginia’s unique natural resources, wildlife habitats, open spaces and forested
resources.” Code § 58.1-510. See Code § 58.1-512.
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Commonwealth, as evidenced by the constitutional and statutory expressions of the public
policy.” Id. at 81, 613 S.E.2d at 449.

Applying a common law principle of strict construction to conservation easements which
is based on a policy disfavoring easements in gross cannot be reconciled with our reasoning in
Blackman that both the Constitution of Virginia and Virginia’s various statutes promoting
conservation and historic preservation “evince a strong public policy in favor of land
conservation and preservation of historic sites and buildings.” Id. at 79, 613 S.E.2d at 447. The
oft-stated policy of the Commonwealth in favor of conservation easements such as the type at
issue here could not be a clearer rejection of the common law strict construction principle.

The majority bases its holding that the rules of strict construction apply to conservation
easements on the provision in Code § 10.1-1014 that states “[e]xcept as otherwise provided in
this chapter, a conservation easement may be created, conveyed, recorded, assigned, released,
modified, terminated, or otherwise altered or affected in the same manner as other easements.”
That interpretation ignores the common law principles of contract interpretation which provide
that where, as in this case, an easement is created by deed, the easement should be interpreted in

accordance with Virginia’s rules of construction for deeds. Pyramid Dev., L.L.C. v. D&J

Assocs., 262 Va. 750, 754, 553 S.E.2d 725, 728 (2001); Gordon v. Hoy, 211 Va. 539, 541, 178

S.E.2d 495, 496 (1971). In CNX Gas Co. LLC v. Rasnake, 287 Va. 163, 752 S.E.2d 865 (2014),
we summarized our rules for interpreting deeds as follows:

Where language in a deed is ambiguous, the language must be construed against
the grantor and in favor of the grantee. We have called this rule “one of the most
just and sound principles of the law because the grantor selects his own
language.” A grantor must be considered to have intended to convey all that the
language he has employed is capable of passing to his grantee.

Other rules of construction also apply when language in a deed is found to be
ambiguous. The whole of a deed and all its parts should be considered together.
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Effect should be given to every part of the instrument, if possible, and no part
thereof should be discarded as superfluous or meaningless. Where the meaning of
the language is not clear, or the deed is not artfully drawn, the court should
interpret its terms to harmonize them, if possible, so as to give effect to the intent

of the parties.

Id. at 167-68, 752 S.E.2d at 867 (citations omitted, emphasis added). Nothing in these rules for
interpreting deeds provides for a rule of strict construction of the type advanced by the majority.

Section 1.1 of the conservation easement at issue in this case expresses the intent of the
parties as follows:

It is the purpose of this Easement to assure that the Protected Property will be

retained in perpetuity predominantly in its natural, scenic, and open condition, as

evidenced by the [Baseline Documentation Report], for conservation purposes as

well as permitted agricultural pursuits, and to prevent any use of the Protected

Property which will impair significantly or interfere with the conservation values

of the Protected Property, its wildlife habitat, natural resources or associated

ecosystem . . ..

See Deed of Gift of Conservation Easement at 5 (emphasis in original).

Accordingly, ambiguous provisions of conservation easements should be construed
consistent with the foregoing rules of contract construction as they apply to deeds. Any
ambiguities in a conservation easement, including the easement at issue in this case, should be
construed to give effect to the intention of the parties, to give effect to the circumstances

surrounding the creation of the easement, to carry out the policy in favor of the conservation of

land, and to resolve ambiguities in favor of the grantee.3

3 Although we have not adopted the Restatement’s standard for interpreting servitudes, it
is consistent with settled Virginia law:

(1) A servitude should be interpreted to give effect to the intention of the parties
ascertained from the language used in the instrument, or the circumstances
surrounding creation of the servitude, and to carry out the purpose for which it
was created.
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In summary, for the reasons stated, I respectfully dissent from the majority opinion and
conclude that the trial court applied the incorrect standard in interpreting the conservation
easement. Accordingly, I would reverse the judgment and remand the case to the trial court with
directions to construe any ambiguities in the conservation easement consistent with the principles

set out above.

(2) Unless the purpose for which the servitude is created violates public policy, and
unless contrary to the intent of the parties, a servitude should be interpreted to avoid
violating public policy. Among reasonable interpretations, that which is more consonant
with public policy should be preferred.

Restatement (Third) of Property: Servitudes § 4.1 (2000).
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146 T.C. No. 13

UNITED STATES TAX COURT

DOUGLAS G. CARROLL, III AND DEIRDRE M. SMITH, Petitioners v.

COMMISSIONER OF INTERNAL REVENUE, Respondent

Docket No. 5445-13. Filed April 27, 2016.

In 2005 Ps contributed a conservation easement on a parcel of
land to two qualified organizations. Ps’ conservation easement
provides that, in the event that the conservation purpose is
extinguished because of an unexpected change in circumstances
surrounding the donated property, the donee organizations are
entitled to a proportionate share of extinguishment proceeds at least
equal to (1) the amount allowable as a deduction for Federal income
tax purposes over (2) the fair market value of the property at the time
of the contribution. Ps claimed a charitable contribution deduction on
their 2005 Federal income tax return and carried forward the
remaining deduction to their taxable years 2006, 2007, and 2008.

[.R.C. sec. 170(h) allows a deduction for a “qualified
conservation contribution.” A qualified conservation contribution
requires that the contribution be exclusively for conservation
purposes. [.LR.C. sec. 170(h)(1)(C). For a contribution to be made
exclusively for conservation purposes, the conservation purpose must
be protected in perpetuity. [.R.C. sec. 170(h)(5)(A).
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Sec. 1.170A-14(g)(6)(i1), Income Tax Regs., provides that the
conservation purpose of a contribution is not protected in perpetuity
unless the contribution “gives rise to a property right, immediately
vested in the donee organization, with a fair market value that is at
least equal to the proportionate value that the perpetual conservation
restriction at the time of the gift bears to the value of the property as a
whole at that time. * * * Accordingly, when a change in conditions
give rise to the extinguishment of a perpetual conservation restriction
under paragraph (g)(6)(i) of this section, the donee organization, on a
subsequent sale, exchange, or involuntary conversion of the subject
property, must be entitled to a portion of the proceeds at least equal to
that proportionate value of the perpetual conservation restriction”.

Held: Ps’ easement provides that the value of the contribution
for purposes of determining the donees’ rights to extinguishment
proceeds is the amount of Ps’ allowable deductions rather than the
fair market value of the easement and therefore does not comply with
the requirements of sec. 1.170A-14(g)(6), Income Tax Regs. The
conservation purpose is not protected in perpetuity as required by
I.R.C. sec. 170(h)(5)(A).

Held, further, Ps are liable for accuracy-related penalties under
L.R.C. sec. 6662.

Scott A. Schwartzberg, David J. Polashuk, and William J. Marchica, for

petitioners.

Michael A. Raiken, Elizabeth C. Mourges, and Nancy M. Gilmore, for

respondent.
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Model Documents for Conservation,
Recreation and Land Use Planning

The Pennsylvania Land Trust Association develops
and maintains model documents to help nonprofits
and governments be efficient and effective. The
models, each accompanied by a rich commentary,
are the products of intense research and analysis,

scrutiny by legal professionals, real world testing
-

and user feedback. The lat- -
est editions are posted at
ConservationTools.org. '

Conservation Easements

Model Grant of Conservation Easement, 6th ed.

Shaped by numerous cycles of practitioner review and continuing user
feedback, no easement document in the nation has undergone greater
public scrutiny and testing. 6" edition.

Model Riparian Buffer Protection Agreement, 2" ed.

An easement tailored for riparian buffer projects.

Trail & Other Access Easements

Model Trail Easement Agreement, 3™ ed.
The document of choice for most trail projects.

Model Grant of Trail Easement
A short form to use when brevity is crucial.

Model Grant of Fishing & Boating Access Easement
Ensures public access for fishing and/or boating.

Water Quality Improvement Easement
Provides access to undertake AMD remediation projects and maintain
treatment systems.

Supporting Documents to Easement

Transactions
Model Stewardship Funding Covenant

Structures and guarantees promised payments for easement steward-
ship.

Model Mortgage Subordination

Protects easements from bank foreclosures; necessary for charitable tax
deductions.

Model Preliminary Agreement Regarding Conser-

vation Easement Donation
Spells out the terms for donating and accepting easements and related
contributions.

Other Real Estate Documents
Model Grant of Purchase Option

Creates the right but not the obligation to purchase land or easements.

Model Grant of Right of First Offer

Ensures that the landowner will first offer the property to the grantee
before others have an opportunity to purchase.

Model Grant of Right of First Refusal

Gives the grantee the opportunity to match any offer from a prospec-
tive buyer.

Model Conservation Transaction Addendum
Ensures that issues specific to conservation are properly addressed
when using a standard real estate purchase agreement.

Risk Management
Model Release Agreement

Having volunteers and other participants in an organization’s activi-
ties sign a well-crafted release is a significant step to managing risk.

Land Use Ordinances

Model Riparian Buffer Protection Overlay District
Helps local governments draft practical, science-based, legally enforce-
able regulations to protect riparian buffers while respecting the rights
of landowners.

Organizational Policy

Model Conservation Easement Amendment Policy
Tailored to the Conservation and Preservation Easements Act and
laws governing the conduct of charitable and nonprofit organizations
in Pennsylvania.

Most of the models listed here were financed in part by the
Community Conservation Partnerships Program, Environmen-
tal Stewardship Fund, under the administration of the
Pennsylvania Department of Conservation and Natural Re-
sources, Bureau of Recreation and Conservation.

A PENNSYLVANIA

LAND TRUST
ASSOCIATION
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Guides published by the
Pennsylvania Land Trust Association

Land Use Planning & Development
Standards

Agricultural Protection Zoning

Conservation by Design

Lighting Ordinance

Local Regulation for Historic Preservation

The Official Map

Planning & Land Use Ordinance Basics

Public Dedication of Land and Fees-in-Lieu for Parks
and Recreation: A Tool for Meeting Recreational
Demands in Pennsylvania Municipalities

Riparian Buffer Protection via Local Regulation

Sign Ordinance

Steep Slope Ordinance

Street and Sidewalk Design

Traditional Neighborhood Development

Traffic Calming

Transfer of Development Rights

Tree Ordinance

Urban Growth Boundary

Zoning for Non-Commercial Solar and Wind Systems

Real Estate Transactions

Authorization of Real Estate Transactions: Rules and
Processes for Nonprofits

Closing: Finalizing the Real Estate Transaction

Costs of Due Diligence in Conservation Acquisitions

Management of the Document Preparation Process

Model Legal Documents

Options to Sell

Purchase Options: Gaining the Right Without the
Obligation to Acquire Property Interests

Realty Transfer Tax: Exclusions for Conservation-Related
Transactions in Pennsylvania

Gift of a Future Interest in Real Estate: Reserved Life
Estates Keep Owners in Control During Their
Lifetimes

Reversionary Interests

Right of First Purchase (Offer, Negotiation or Refusal)

4/29/2016

Conservation Easements

Amending and Restating Grants of Conservation
Easement: Best Practices to Document Changes

Amending Grants of Conservation Easement: Legal
Considerations for Land Trusts

Costs of Conservation Easement Stewardship

Guide to the Conservation and Preservation Easements
Act: Pennsylvania Act 29 of 2001

Holders, Beneficiaries and Backup Grantees: Defining
Roles and Relationships to Achieve Conservation
Easement Objectives

Model Conservation Easement

Mortgage Subordination

The Nature of the Conservation Easement and the
Document Granting It

Not a Charitable Trust: The Conservation Easement in
Pennsylvania

Not a Public Trust: The Land Trust-Held Conservation
Easement in Pennsylvania

Riparian Buffer Protection Agreement

Who Has Standing? Conservation Easements in
Pennsylvania Courts

Financing Conservation

Bridge Loans for Conservation Purchases: Borrowing
from Revolving Loan Funds

Conservation Referendum

Donation by Will

Installment Agreement

Introduction to Stewardship Funding Arrangements:
Alternatives for Landowners to Help Holders Meet
Conservation Easement Obligations

Legal Considerations for Stewardship Funding
Arrangements: Binding Present and Future Owners to
Present Promises

Pennsylvania Local Governments May Support Land
Trusts

Pledges and Donation Agreements

-
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Restricted Gifts: Issues to Consider When Offered Cash,
Land, Easements and Other Assets
Seller Take Back Financing

Reducing Liability

Indemnity Agreements and Liability Insurance:
Protection from Claims Brought by Third Parties

Recreational Use of Land and Water Act

Reducing Liability Associated with Public Access

Release of Liability: A Tool for Managing the Risk of a
Volunteer or Participant in an Activity Suing the
Activity’s Organizer or Host

Parks, Trails & Outdoor Recreation

Creating Sustainable Community Parks

Multi-Municipal Partnerships for Parks

Nature Play: Nurturing Children and Strengthening
Conservation through Connections to the Land

Outdoor Access and Programs: Land Trusts Connecting
People to Nature

Trail Easements

Universal Access Trails and Shared Use Paths: Design,
Management, Ethical, and Legal Considerations

Landowner Incentives

Agricultural Conservation Easement Purchase Program
Agricultural Security Areas

Clean and Green (Preferential Assessment)

Reducing Federal Estate Tax

Reducing Pennsylvania Inheritance Tax

Land Stewardship & Management

GPS (Global Positioning System)

Invasive Species Management Programs

Public Access Policies and Practices for Land Trust
Lands: Survey Results in Pennsylvania

Property Tax Exemption for Preserves, Parks, Trails, and
Other Conserved Lands

Managing Organizations

Collaborative Opportunities for Land Trusts
Commission-Based Compensation for Fundraising
Elections and 501(c)3 Organizations

Land Trust Accreditation

Land Trust Merger Case Studies
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Land Trust Standards and Practices
Lobbying Rules and 501(c)3 Organizations
Merger: An Introduction for Conservation Organizations

Conservation Benefits & Challenges

Biodiversity

Economic Benefits of Biodiversity

Economic Benefits of Land Conservation

Economic Benefits of Parks

Economic Benefits of Smart Growth and Costs of Sprawl

Economic Benefits of Trails

Impacts of Natural Land Loss on Water Quality

The Science Behind the Need for Riparian Buffer
Protection

A Scientific Foundation for Shaping Riparian Buffer
Protection Regulations

Research & Education

Audubon at Home

Build-Out Analysis

Community Visioning

CommunityViz

Cost of Community Services Studies
Development Threat Analysis
Environmental Advisory Councils
Important Bird Areas

Pennsylvania Land Choices
Pennsylvania Natural Heritage Program
Planning a Site Visit with Your Legislator
Plant Stewardship Index

Poll Results: The Public’s View of Conservation
Prioritization of Conservation Resources

Promoting Walking for Wellness

The Pennsylvania Land Trust Association thanks the
Pennsylvania Department of Conservation and Natural
Resources, Bureau of Recreation and Conservation,
which provided financial support through the
Environmental Stewardship Fund for development of
most of the guides listed here.

/@M. PENNSYLVANIA
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