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Many conservation-related property transactions are excluded

from having to pay state and local realty transfer taxes.

INEFOAUCTION covvvvvvevvvevsveseessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnnns 1
State Realty TranSTer TAX ....oeeeeeeessseeeeeeeeeessseeeeseesesseesssessesssseeees 2
Local REAITY TranSTEI TAX oo ssseeeeeeeseesssseesessssssssesessesessen 2
Entities Exempt from TaXation ..............ccceevecvssssssssssssssssssssssssssssssssns 2
Transfers Excluded from Taxation ... 2
Claiming an EXCIUSION ...o.oooooccevvvvvvevenneeeeesssssssssssssssssssssesessssssssssssenes 3
Gaps in Exclusions for Conservation Transactions........ccccccccccccceeeeeens 4
RESOUTTES ..ovvvvvvveereeeeeeesesssmmmmsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssn 4
Introduction

Sales of real estate and conveyances of certain other prop-
erty interests are subject to state and local transfer tax in
Pennsylvania unless the transaction is excluded from taxa-
tion by statute. The transfer tax statute excludes certain

conservation-related transactions.

Where an exclusion is claimed, the real estate document
evidencing the transaction must be accompanied by a Re-
alty Transfer Tax Statement of Value. Otherwise, the
transfer tax generally is due at the time of recording of the

document.

Exclusions for Conservancy Transactions

The transfer tax statute excludes certain transactions in-

volving conservancies from taxation:
e transfers to a conservancy;

e transfers by a conservancy to a governmental entity;

and

e transfers by a conservancy of land subject to an agri-
cultural conservation easement under the authority

of the Agricultural Area Security Law, where the con-

servancy has owned the land for at least two years.
(This covers situations where a conservancy wants to

transfer land to a private party subject to conserva-

tion restrictions.)

Exclusions for Easement Transactions

The transfer tax statute also excludes certain transactions
involving conservation and public access easements from

taxation:

e atransfer of an agricultural conservation easement
under authority of the Agricultural Area Security
Law;

e atransfer of a conservation easement or preservation
easement under the Conservation and Preservation
Easements Act; and

e atransfer of a perpetual historic preservation ease-
ment, a perpetual public trail easement or other
perpetual public recreational use easement, a perpet-
ual scenic preservation easement or a perpetual open-

space preservation easement.

In addition, the statute excludes a transfer of real estate
that is subject to an agricultural conservation easement—
established under the Agricultural Area Security Law—to
a qualified beginner farmer.

Other Potentially Relevant Exclusions

The transfer tax law provides exclusions for many other
types of transactions, which may or may not involve con-

servation, for example:

e transfers to a government entity by gift, dedication,
or deed in lieu of condemnation; and

e transfers to or by a land bank.
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State Realty Transfer Tax

Pennsylvania’s Realty Transfer Tax Law (72 P.S. § 8101-C
et seq.) and its accompanying regulations (61 Pa. Code §
91.1 et seq.) impose a 1% state realty transfer tax on the
value of real estate represented by a document presented
for recording.’ “Real estate” subject to transfer tax is de-
fined to include land, buildings, structures, fixtures,
mines, minerals, timber, and other improvements, but ex-
cludes “permanently attached machinery and equipment
in an industrial plant.”?

Types of transfers that are subject to the realty transfer tax
include sales of real estate as well as life estates and leases
that last for 30 years or more.? The term of the lease in-
cludes the initial term plus all renewal options unless the
options are at fair market rent as negotiated at the time the

option is to be exercised.*

The value of the real estate on which the transfer tax is
based is generally the cash consideration paid in an arms-
length transaction.>® When fair market value is not paid
or there is no cash consideration—for instance where the
taxable event is a gift, a foreclosure, or a deed in lieu—al-
ternate methods for calculating value are used. In such
instances, the taxable amount is the “computed value.”
This is calculated as the product of the assessed value of
the property and a multiplier assigned to the county in
which the property is located.”®

Local Realty Transfer Tax

In addition to the state transfer tax, municipalities are per-
mitted to impose local realty transfer taxes. Under
Article XI-D of the Tax Reform Code of 1971, local juris-
dictions are permitted to impose transfer tax upon
transactions only “to the extent the transactions are sub-
ject to [the state transfer tax].” > Thus, the exemptions
and exclusions from state transfer tax set forth in the
state transfer tax law, Article XI-C of the Tax Reform
Code, are applicable to local jurisdictions.

Additionally, Article XI-D of the Tax Reform Code speci-
fies that local transfer tax must conform to the rate
specified by the Local Tax Enabling Act—which is 1%

except for home rule municipalities." In non-home
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rule jurisdictions the combined state and local realty trans-
fer tax therefore would be 2%. If the value of the property
were $100,000, for example, the transfer tax due would be
.02x $100,000 = $2,000. Home rule jurisdictions are
authorized to impose a higher transfer tax. For in-
stance, as of the date of publication of this guide, the cities
of Pittsburgh and Philadelphia have a local transfer tax
rate of 3%. Reading and Scranton impose a local transfer
tax rate higher than 1%, as do many other of the 78 home
rule municipalities in the Commonwealth. Title compa-
nies and online sites can be helpful in providing current
information about the local transfer tax rate.'? Local trans-
fer tax typically is shared (often but not always 50/50)
between the municipality and the local school district.

Pennsylvania realty transfer tax is collected, often along
with the local realty transfer tax, by the county’s Recorder
of Deeds, and the Commonwealth’s share is sent to the
Department of Revenue." From July to December 2020,
the state collected $316.9 million in realty transfer taxes.'

Entities Exempt from Taxation

Transfer tax is the joint liability of the parties to the trans-
action (i.e., the buyer and the seller) unless one of the
parties is exempt pursuant to statute. Exempt parties
include the federal government, the Commonwealth, and
any of their instrumentalities, agencies, or political subdi-
visions." In the event of a transfer of real estate involving
an exempt party, the other party is responsible to pay
100% of the tax unless the parties agree otherwise.
Barring an exempt party, it is customary for the tax to be
split equally by the buyer and seller (although this can be

subject to negotiation in an agreement of sale).'¢

Transfers Excluded from Taxation

Conservation-Related Exclusions

State transfer tax law excludes certain enumerated conser-
vation-related real estate transactions from taxation (72

P.S. § 8102-C.3(18))."” Quoting directly from the law,
these excluded transactions are:

(i) A transfer to a conservancy.
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(ii) A transfer from a conservancy to the United
States, the Commonwealth or to any of their instru-
mentalities, agencies or political subdivisions

(iii) A transfer from a conservancy where the real es-
tate is encumbered by a perpetual agricultural
conservation easement as defined by the act of June
30, 1981 (P.L.128, No.43), known as the “Agricul-
tural Area Security Law,” and such conservancy has
owned the real estate for at least two years immedi-

ately prior to the transfer.

(iv) A transfer of an agricultural conservation ease-
ment to or from the Commonwealth, a county, a
local government unit or a conservancy under au-
thority of the “Agricultural Area Security Law.”

(v) A transfer of a conservation easement or preserva-
tion easement under the act of June 22, 2001

(P.L.390, No.29), known as the “Conservation and
Preservation Easements Act.”

(vi) A transfer of a perpetual historic preservation
easement, a perpetual public trail easement or other
perpetual public recreational use easement, a perpet-
ual scenic preservation easement or a perpetual open-
space preservation easement to or from the United
States, the Commonwealth, a county, a local govern-
ment unit or a conservancy.'®

(vii) A transfer of real estate that is subject to an agri-
cultural conservation easement established under
authority of the act of June 30, 1981 (P.L.128,
No.43), known as the "Agricultural Area Security
Law," to a qualified beginner farmer.

The Pennsylvania Department of Agriculture has clarified
that exclusion (vii) does not pertain to agricultural conser-
vation easements held by land trusts unless the land trust
is a co-grantee on the deed of easement with the state or
county and the easement was acquired under Act 43’s ag-
ricultural conservation easement purchase program. "’

Exclusions (iv), (v), and (vi) were established by Act 84 of
2016 and exclusion (vii) by Act 13 of 2019.

The law defines conservancy (in Act 84 of 2016) as:
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A corporation or association that possesses a tax-ex-
empt status pursuant to section 501(c)(3) of the
Internal Revenue Code of 1986 (Public Law 99-514,
26 U.S.C. § 501(c)(3)) and which has as its primary
purpose preservation of land for historic, recrea-
tional, scenic, agricultural or open-space
opportunities.

Other Excluded Transfers

The transfer tax statute provides exclusions for many
other types of transactions, which may or may not involve
conservation.” For example:

e conveyances to the Commonwealth of Pennsylvania
or to any of its political subdivisions, agencies, or in-
strumentalities by gift, dedication, or deed in lieu of
condemnation (whether or not for conservation pur-
poses);

e a transfer of real estate to or by a land bank;*'

e acorrectional deed for a previously recorded transac-
tion that does not extend or limit existing legal title or

interest for no or nominal consideration;

e certain transfers between family members; leases for
the extraction of coal, oil, natural gas or minerals, in-
cluding assignments of these leases (note that deeds
transferring these extraction rights are taxable); and
the reservation of a life estate.?

Additionally, where any entity, including a conservation
organization, leases a property for less than 30 years
(including all options for other than negotiable fair mar-
ket value at the time of exercise), the transaction is

excluded from taxation.?

Claiming an Exclusion

The transfer tax generally is due at the time of recording
of the document.?* Where an exclusion is claimed, the
document evidencing the real estate transaction (e.g., the
special warranty deed, quitclaim deed or grant of conser-
vation easement) must be accompanied by a Realty
Transfer Tax Statement of Value (known informally as
the “exemption affidavit”) at the time the document is
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presented to the county Recorder of Deeds for record-
ing.”

A blank Statement of Value can be found at the Pennsyl-
vania Department of Revenue’s website in the Realty

Transfer Tax Forms section of the Forms and Publica-

tions area.

The second page of the form contains instructions on
how to complete the document, including asking for
names of the grantor and grantee, tax parcel information,
amount of consideration paid (if any), assessed value, and
common level ratio.?® Section E(2) of the document has a
list of exclusions and requests; applicants check off which
exclusion is applicable. In the case of a transfer to a con-
servancy, or one of the other conservation-related
transactions excluded from taxation, as outlined above,
applicants will need to check the “other” box and note
on the line provided the specific statutory provision
upon which the exemption is based. For instance, in
the case of a grant to a conservancy, the applicant would
note that “grantee is a tax-exempt conservancy under 72
P.S.§ 8102-C.3(18) and 61 Pa. Code § 91.193(b)(18).””"

Gaps in Exclusions for Conservation
Transactions

Neither state nor local transfer tax law expressly excludes
from taxation a sale of land by a private (non-conserv-
ancy) landowner to a government entity.* Although the
government entity (such as a municipality acquiring land
under its open space program) would not be liable for
transfer tax as an exempt party, the seller would be liable
for 100% of the tax.

Additionally, although conservancies may transfer land
subject to agricultural conservation easements under the
authority of the Agricultural Area Security Law to private
parties without incurring realty transfer tax obligations,
this is not the case for land subject to other types of ease-
ments.

! Article XI-C of the Pennsylvania Tax Reform Code of 1971, 72
P.S.§ 8102-C.

272 P.S.§ 8101-C.
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Resources

Pennsylvania Department of Revenue, Office of Chief
Counsel: tel. 1-717-787-1382

Pennsylvania Department of Revenue website:
https://www.revenue.pa.gov

Realty transfer tax regulations: http://www.pabulle-
tin.com/secure/data/vol37/37-50/2306.html

Philadelphia realty transfer tax information:

https://www.phila.gov/services/payments-assistance-

taxes/property-taxes/realty-transfer-tax
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The latest version of this guide and related resources are
posted at WeConservePA.org.

WeConservePA produced this guide with support from the
Colcom Foundation, the William Penn Foundation, and the
Community Conservation Partnerships Program,
Environmental Stewardship Fund, under the administration
of the Pennsylvania Department of Conservation and
Natural Resources, Bureau of Recreation and Conservation.

Debra Wolf Goldstein, Esq. of Conservation Matters, LLC,
and Andrew M. L oza are the authors.

Nothing contained in this document is intended to be relied
upon as legal advice or to create an attorney-client
relationship. The material presented is generally provided in
the context of Pennsylvania law and, depending on the
subject, may have more or less applicability elsewhere.
There is no guarantee that it is up to date or error free.

© 2015, 2016, 2021 WeConservePA

Text may be excerpted and reproduced with
acknowledgement of WeConservePA.

v. 2/19/2021

372P.S.§ 8101-C.
472 P.S.§ 8103-C.1; 61 Pa. Code § 91.193(b)(24(v).
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572 P.S. § 8101-C. This amount includes the value of liens and other
encumbrances not removed prior to transfer. Assignments are ad-
dressed in 61 Pa. Code §§ 91.131 and 91.132(c).

¢ Department of Revenue regulations define a bona fide sale as a
“transfer between a buyer, willing but not obligated to buy, and a
seller, willing but not obligated to sell, each acting with adverse eco-
nomic interests at arms-length in its own interest and with knowledge
of the value of the real estate transferred.” 61 Pa. Code § 91.131.

761 Pa. Code § 91.131. For instance, if someone wanted to make a gift
of real estate to a friend, the gift would incur transfer tax even though
there was no “consideration” for the conveyance. The amount of the
tax due would be the computed (also referred to as “imputed”) fair

market value of the parcel.

Assume for purposes of this example that the property’s assessed value
is $160,000. If this gift happened immediately after a countywide as-
sessment (so that all assessment figures were current), the imputed fair
market value for purposes of calculating the transfer tax would be the
property’s county-assessed value. However, because most assessments
are not current, and property values appreciate over time, the State
Tax Equalization Board (established by the Dept. of Revenue) creates
a “multiplier” to calculate the tax due. It does this by evaluating the
sale of properties in each county to analyze how closely the sale prices
match the assessed values. The comparison between the two numbers
is called the common level ratio. For example: If properties with an as-
sessed value of $160,000 usually have a fair market value of $200,000
in that county, the common level ratio would be .8 ($160,000 +
$200,000). The “inverse” of that ratio creates the multiplier (i.c.,
$200,000 + $160,000 = 1.25). To determine the imputed value of the
gift property in the example above, the assessed value of the parcel
would be multiplied by 1.25 ($160,000 x 1.25 = $200,000).

8 In addition, if the transfer is of an interest that is “not determinable”
by either actual consideration or computed value, the interest is as-
sessed at its “actual monetary worth.” 72 P.S. § 8101-C; 61 Pa. Code §
91.167.

?72P.S.§ 8101-D. There is authorizing language in two places for lo-
cal jurisdictions to impose realty transfer tax: the Tax Reform Code of
1971, as amended (72 P.S. § 8101-D) —which generally limits the
power of local entities to levy transfer taxes to transactions that are
subject to state transfer tax—and § 2(1) of the Local Tax Enabling Act
(53 Pa. C.S.A. § 6901t seq.)—which allows local governments “tax
anything” powers. However, most experts believe that Act 40 of 2005
removed the ability of local taxing authorities to tax “classes or types
of transactions” not subject to tax under state law. For a discussion of
how the local transfer tax provisions of the Tax Reform Code inter-
sect with previous transfer tax laws, see W. Kotzen, “2014
Pennsylvania and Philadelphia Realty Transfer Taxes,” Realty Trans-
fer Tax Update, Pennsylvania Bar Institute (Sept. 2014), pp. 56-58.

19 See 53 Pa. C.S.A. 6901 et seq.
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" Pennsylvania’s Home Rule Charter and Optional Plans Law gener-
ally exempts home rule municipalities from the Local Tax Enabling

Act’s tax rate limitations.

2 For instance, see http://www.anytimeesti-
mate.com/PA_REAL _ESTATE TAX/pa-transfer-tax.htm for a

listing of transfer tax rates (not guaranteed for accuracy).

"> The government entities are authorized to file a lien on the property

for unpaid transfer tax.

' https://puglieseassociates.com/pa-revenue-department-releases-de-

cember-2020-collections/
1572 P.S. § 8102-C.2; 61 Pa. Code § 91.111.

1¢ Because buyer and seller typically split this tax, where there is a

transfer to a conservancy the transferor in effect receives a 1% tax sav-
ings. A conservancy may want to get the benefit of that savings by
crediting the realty transfer tax otherwise due by seller against the pur-
chase price. See WeConservePA’s Model Grant of Purchase Option
with Commentary, Section 6 “Transactional Costs and Expenses.”

17 See also 61 Pa. Code § 91.193(b)(18).

'8 Note that the Local Tax Enabling Act—one of the two laws author-

izing local transfer tax—does 7oz contain similar exclusions for
transfers from a conservancy to a government entity or for conserv-
ancy transfers of land encumbered by a perpetual agricultural
conservation easement. However, as noted in the footnotes above,
most if not all local jurisdictions have conformed their transfer tax or-
dinances with the Tax Reform Code (the other source of local
transfer tax authority) and impose tax only on transactions subject to
state transfer tax.

' Email exchange between Pennsylvania Department of Agriculture,
Bureau of Farmland Preservation and WeConservePA member on
1/7/2020.

20See 72 P.S. § 8102-C.3; and 61 Pa. Code § 91.193 for additional de-

tail on these items as well as for the entire list of excluded transactions.

21 Act 84 of 2016 added this land bank item. The term “land bank”
has the same meaning as given to it in 68 Pa.C.S. § 2103 (relating to
definitions).

22See 72 P.S. § 8102-C.3; and 61 Pa. Code § 91.193 for additional de-
tail on these items as well as for the entire list of excluded transactions.

2 See 61 Pa. Code § 91.193(b)(24).
? Or within thirty days of acceptance of the document.
572 P.S.§8109-C.

*¢ The common level ratio for each county can be found at the office

of the Recorder of Deeds and online at https://www.revenue.pa.gov

%7 The statute includes penalties for fraud, as well as interest provi-
sions for underpayment of the correct amount of transfer tax. The
Commonwealth generally can determine that additional tax and inter-

est is due up to 3 years after the document is recorded. In cases of very
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 The statute excludes only transfers to government entities by gift,

substantial underpayment, the statute of limitations is lengthened; dedication, or deed in lieu of condemnation. 72 Pa. § 8101-C.3(1).

and in cases of tax fraud there is no statute of limitations.
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