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| NTRODUCTI ON

n1998the state of Georg apassed enabl i ng | egi sl ati onwhi ch aut ho-

rizesloca jurisdctionstoinp enert transferad e devel opnent rights

(TR progransintheir coomnities. Thisreport offers anintroduc-

tiontotransferad e devel opnent rights and presents aseries of case
studi es of TCRprograns around the Lhited S at es. These experi ences
shoul dbe hel pful toloca governnentsinGorgiathat are considering
creatingtheir own TCRprogr ans.

The Furpose of a Transferabl e Devel opnent R ghts (TDR) Program

The concept of transferabl e devel opnent rights (TORS) i s arecent
innovationinlanduse contro that al | ons conmuni tiesto:

0 preserveecd ogca ly semsitivel ands and hi stori c | andnarks,
0 preserveinportant agricuturad andforested aress,
o stinul at e econonc grovt h,

0 nanage ur ban devel opnent by targeti ng gronthto desirabl e areas,
and

0 revitaizedowtomd stricts by atracti ng newbusi nesses and
i roletries.

How TDR Pr ogr ans Wor k

Lhder a TORprogram the devel opnent rights fromanatural |y or
historicalysigificat parcd of ladareseparatedfromtheladadare
sol d for use onancther tract. TORprograns channel devel opnent avay
fromsensitiveareas andinto areas were suchgronhi s susta nabl e and
desi rabl e. TCRprograns a | owconmuni tiestoregul ate | and use and pro-
tect val uabl e resour ces vihi | e conpensati ng | andowners for thel ass of de-
vel opnent potential . TCRprograns work throughthe free narket at a
signficantly|oner cost totaxpayersthannany other regu atory syst ens.

TORprograns requi re the establ i shnent of two desi gnat ed regi ons:
thesend ngareaandtherece vingarea. Sendingareas aresitesinwhch
devel opnent islinnted, whil erece vingaress aresites werei ncreased
devel opnexnt i s encouraged. Rroperty omnersinthe sendi ng site canva un
tarilygveuptherigt todevel gptheir landandrecel ve TlRcreditsin
retun Thesecreditscanbefredysddor tradedtoanyone; thepricefor




thistramsacti nisleft ytotheparticipats
adthefreenarket, just asif theladitsdf
werebeingsd d Thesendingsiteisthen
pl aced under a conser vat i on easenent
wichisalegd ageenant torestrict deve -
opnent. \WWen a property owner inthe
recel vi ng ar ea pur chases t he devel opnent
rigts, heisdlonedtoexpand devel op-
nent beyond current zoning | i nitati ons up
toaspeci fiednaxi num Typicd ly, the
buyer iseither aresidertid deve goer, Wo
can bui 1 d houses onsnal | er | ots wth TR
credits, or anindustria devel oper who can
incressethefloor sized thevork areaon
thelat asdctated by the nuniber of credits
pur chased.

I nasuccessful program the TORcred
itsarevarthnoretothese ler thanthe
unused devel opnent potentia ontheland.
Thisisessetia if the TORprogrami s
optional toencowrage participationinthe
program The syst emnust al so be econoni-
cdlybereficid tothebuyer, vioseprofi t
fromt he i ncreased devel opnent nust ex-
ceedthe cost of the TORcredits.

An Exanpl e of a TORProgram

Thefd lowngexanpleil | ustrates how
aloca governnent i n Georgi acan use
transf erabl e devel opnent rigitstoachi eve
ladusegad s:

Ater severd years of steadyresidetid
gronh, anostlyrural county outsi de A-
lantadecidesit wou dliketonanagefur-

t her devel opnent to encour age bal anced
econonic grow h whi | e preserving the
neturd adagicutud resourcestha
nakethe areasuchadesirab ep acetolive
Mst of therenainingagricutura |ands
andnatura areas are concentratedinthe
easternhal f of thecounty. Mst of the
devel opnent iscurrently occurringina
haphazard, spraw fashi on al ong hi grways
inthevest, wichisinconsistent wththe
couty' s goa of concentratinggrovthin
desigated centerstosave oninfrastructure

costs. The county has i nsti t ut ed zoni ng and
devel oped a conprehensi ve planwth a
nap t hat shows the desired future | and use.
Wingthefuture | and use nap as a gui de,
the count y desi gnat es the nast val uahl e
portions of theeasternha f of the couty as
TCRsendi ng areas. Areas of thewestern
hal f of thecoutythet liewthindesig
nated grovth centers, for exanpl e, new
toms andcities, areidentifiedas TOR
rece vingaress. Gonthisrestrictedinthe
sendi ng areas, but the | andowner s nay

obt ai n conpensat i on by sel | i ng TORcred-
itstolandowersintherece vi ng aress.
Wenthesecredits areappiedtoaparce
intherecei ving area, the ower nay de-
vel opthat parcel noredensdy, within
estadishedlinnts, andincresseprdits.
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BU LDI NG A SUCCESSFUL TDR PROGRAM

Thssectiondfersastep-hy-stepd s
cussi on on howcourti es cancreate atrans-

ferabl e devel opnent rights program

Legal Atthority

Toavoi dchal | enges, aloca govern
nent shoul d have cl ear 1 egal authorityto
devel op and i npl enent a TCR progr am
Local gover nnent s can exer ci se onl'y t hose
pover s that have been granted to t hemin
exqressterns or arenecessarilyinpliedor
absd udyessetid totheded ared god s of
staelegdaion Thefaced thisrdeis
sigificatlylesseredinstaes suchas
Gorgawerethestate Gnstituti onpro-
vi des broad aut hority (known as hone rul e
povers) to noni ci pal i ties and courti es.
Hone rul e powers are general | y const rued
liberalyandwoul dseemtoincl udethe
power toinpl enent TCR prograns. How
ever, expicit atthoritytocreate TIRpro-
grans was provi ded by the General
Assentl y of Georgi at hrough t he passage of
House B 11 1540, whi ch was si gned by Gov-
ernor Zel | Nl ler onApril 24, 1998. This
| aw(attached as Appendi x 1) specifically
authori zes | ocal gover nnext's t o devel op
TORprograns and est abl i shes gui del i nes
for the programs operati on. Frograns es-
tabl i shedinaccordancewththis|law
shoul dwthstand | egal chal | enges. Addi -
tiod |y, courts haverecogn zedthet | ocd
governnents have wde l atitudeto zone for
thepidlicvefare Insohd dng, thecouts
have uphel d i nnovati ve | and use t ech-
ni ques such as pl anned uni t devel opnent s
and cl uster subd vi sions eveninstates
werenospecificlanguageinthestate
zoni ng enabl i ng act aut hori zed t hese i nno-
vdias.

To neet the requi renents of the TER
enad i ng | awand t o ensure due process, a
| ocal gover nnent shoul d pass an or di nance
outliningtheprocess for the establ i shnent

of andthe use of TORs. Asanpl e ordi -
nance i s incl uded (Appendi x 2). The ordi -
nance shoul d speci fy the publ i ¢ pur poses of
the program such as preservati onof agri -
cutura landsor urbanrenevd . Mitip e
pur poses can and shoul d be i denti fi ed be-
caseit dlosfa fleihlityindgfinngthe
sendi ng areas. These pur pases shoul d be
consi stent wthloca governnents’ nan-
dat e to conserve and pronot e the publ i ¢
hedth, safetyandgererd vel fare

Local pl anni ng changes nay al so be
necessary. These cani ncl ude:

0 zoni hg and pl anni ng anendnent s,
0 establishnent of TORsendi ng and
receivingareasinloca conpre

hersi ve l ars,

o creationof TORoverl ay zones for
reca Vi ng arees,

0 adj ustnents to zoni ng nays,

O requirenant of prelininary subd -
visionplansinvd vingpropertyin
recei vi ng areas accepti ng TIR
adts

0O proper recordati on of TCRtrans-
actiosinlandrecords,

0 andtheestadishnent of acoordi-

natingbody i f theprogramisto
serve nare thanonej uri sdi cti on.

Legal docunentationthat nay be a neces-
sary part of a TORprogrami ncl udes but is
nat lintedta

0 adeeddf transfer of devel opnent
rigtstopurcheser,

0 apartid rdessegudicadetoay
out st andi ng nort gage,

0 and a conservat i on easenent on

| and fromwvhi ch TCRcredi ts have
been r enoved.
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Insum clear athorizationtocrestea
TOR program confi ned wi t h adequat e
planing wil heeddf | egd chdlengesto
the programs i npl enent ati on.

Mandat ory ver sus (pti onal Prograns

Any successful TCRprogrami s the
product of intensiveforesigt and plan
nng. Ater thepudic purposeisestab
lished, it isnecessary todeterninewet her
downzoni ngw | | be nandat ory or opti onal .
Under a nandat ory TCR program the
[ ocal govermnent restrictsthelandusein
the sendi ng area beyond current zoni ng
lintations. Thelandowner is thencom
pensated for thel oss of devel opnent pot en-
tia wthTRcreditsthat henay sel | .
Ided |y, thecredtswll bevarthnaorethan
the devel opnent potentia under the previ-
ous zoni g restrictions. Anandat ory pro-
gramensures that devel opnent wll be
restrictedinthe send ng aress.

For exanpl e, current zoninginthe
sendi ng area nay al | owdevel opnent of one
dwel lingunit per acre. Lhder the TER
program t he sendi ng area nay be
downzoned t o al | owdevel opnent of one
ave lingunit per fiveacres. mower of a
five-acreparce woul d be g venfive devel -
opnent credits. Henay useonecredit to
buldadwe lingunit andsel | therenainng
four, or henaysd| dl fivecredtsandper-
nanent |y prohi bit devel opnent on hi s fi ve-
aretrad.

Uhder an optional TORprogram the
[ ocal governnent does not nandat e
downzoni ng, but onl'y desi gnat es t he send-
i ng areas. Landoaners i nthaose sendi ng
areas nay conti nuetodevel optheir prop-
etya thecurent zoninglevd, o they
nay sel | their devel opnent credits and
pernanent |y restrict devel opnent ontheir
[and. Msst optional prograns al | owt he
[ andowner tosel | the devel opnent credits
fromaportionof hisland 1ded ly, theva ue

of TlRcreditswoul dbe greater thanthe
val ue of the devel opnent potential of the
and to encourage | andowerstosel |
their credits. Anoptiona programdoes
not ensurethat devel opnent will be
restrictedinthesend ngareas axdthe
programnust be caref ul |y designedto
garner sufficient participationfronthe

| andowner s.

Inaddition, thelocd governnent
nust deci de whet her i ncr eased devel op-
nent i ntherecel ving area can only oc-
cur through the TCRprogram or
whet her the local governnent w il con-
tinuetoa | owi ncreased devel opnent
through petitiontothe pl anni ng board
or other neans. |If theonlywayto
achi eve denser devel opnent i s through
the TORprogram it shoul d ensure a
denand for TORcredits. Mreover, nan-
dat ed use of TORcred ts for i ncreased
devel opnent does not requi re the addi -
tiond effort and expense of persuad ng
devel opers to use TlRcredi ts. Devel op-
erswthother opti ons nay choose nore
traditiond andfamliar nethods, evenif
pur chasi ng TORcreditswoul d ul tinat el y
be nore profitabl e. Athoughgiving
devel opersthe optiontoincrease density
wthout using TR islesscotroversid,
it nay undernine the ef fecti veness of the
TRprogram Interestingy, nost of the
TORprogr ans revi ened her e have not
requi red devel opers to use TlRcredits to
i ncrease devel opnent i nthe recei ving
aes

Establ i shing t he Recei ving Area

Det er i ni ng t he geogr aphi ¢ bound-
aiesd therecdvingareaisdtenqite
chal | engi ng. The recel vi ng areas nay be
defi ned parcel by parcel or nuch nore
broad y; hovever, thedesignationdf dl
recei vi ng areas nust be consi stent wth
t he purposes of the program
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Wen a TCRprogrami s establ i shed t o
channel devel opnent i ntoaspecificarea,
for urbanreneval for exanpl e, the choi ce
o recevingareasisadwious. Mredften,
thechoiced rece vingareasis not dovi aus.
Therearetwo princi pletypes of receiving
aress; indstrid adresidetid. Andngthe
gproriaeaeafa residetiad deved oo
nent | argel y i nvol ves det ermini ng whi ch
areacanbest bear thehiddencosts of infra
structure. Increasedresi dentid devd op-
nent reoui res suffici et roeds, schod s,
sever capecity, pdicepraection ec. In
creasedindustria devel opnant puts al esser
burdnonanared sinfrastructurebut it
nust be account ed for nonet hel ess. Addi -
tiond |y, therece vi ngand send ng aress
shoul d not be sofar renoved that t he popu-
laioninoereg onsuffersanet 1ossin
econoni ¢ devel opnent whiletheother is
bur dened w t h excessi ve devel opnent .
Hovever, toadequat € y preserve sensi tive
areas, the send ngand recel vi ng ar eas nosst
beseparae

Establ i shing t he Sendi ng Area

SHectingthesend ngareais often
quite sinpl e, si nce nany TCRprograns are
crestedfor thepratecti ondf speci fic geo
graphicregons. It isinportant not tonake
thesend ngareatool arge, o the narket
w |l befloodedwth TORcredits for vhi ch
thereis nonarket. Prograns wth nanda-
tory downzoni ng nuist be especi al |y careful
toava dasituationweretheval ue of
TRcreditsisfar bel owthel ost devel op-
nent val ue of theland. Note, however, that
downzoned sendi ng ar eas pay reduced prop-
ertytaxestoreflect thel oss of deve opnent
vdue Thscanprovideat | esst pertid
conpensati onfor thel ass of devel opnent
paatid.

Land i nthe sendi ng area nust be as-
sigedava ueincredits. | nnany prograns,
thisisafixedper-acrevd ue, suchas one

credt per acre Thisisefectivewend |l
| and has roughl y t he sane conser vat i on
val ue, as nay bethe case for sone agri cul -
tura areas. Aternatively, a TORprogram
cou dassi gnahi gher nuntoer of creditsfor
nare sersi tive or va uad el ands. For ex-
anpl e, forest mght beva uedat onecredi t
per acrewnilewetlands arevalueda 1.5
credtsper acre. Thereisnoinherent rigt
o wongvay toassigncredits, but the
nethod w | i nfl uence the suppl y and de-
nand for the credits both froml andowner s
(when downzoni ng i s optional ) and from
devel opers. It canbeaba ancingact be-
tveenfai rness, efectiveness, adsinglicity.
Sone TOR prograns al | owl andowner s
of sendi ng properti es torepur chase devel -
opnert rightsat alater tine. The optionof
“buybacks” nay hel p ot ai nparti ci pation
fromsone | andowers, but it renoves the
guarant ee of pernanent protectionfor
send ng ar ess.

Bal anci ng Suppl y and Denand
of TIRQedits

Wten est abl i shi ng t he sendi ng and
recavingaress, it isessatia tobd acethe
suppl y and denand of TCRcredits. The
denand fromthereceivingareaw || hel p
determne the val ue of TCRcredits. Mre-
over, it wll set alinnt astohowvnary
credits cou dreasonad y be placed onthe
narket at onetine.

I'nestablishingaTRprogram the
| ocal governnent shouldtrytoavo dflood
ingthe narket wth TCRcredits, which
wll resut inthedeval ungof TORs. For
exanpl e, alocal gover nnent woul d not
vant toestablishsendingareasthat wou d
produce far nore TORcredi ts than coul d
be usedintherecei ving areas. Mreover,
venanareais zonedfor aparticu ar use
thereis, of course, alinntedanout of
denand for that use. Lhder a TORpro-
gam areceivingareaiszonedtoa l ov
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denser devel opnert of aparticd ar type, for
exanpl e, denser industria devel opnent.
Bi, if curet zonngregd aiossaisfythe
denand f or devel opnent inthat area, there
nay be no denand for TCRcreditsto pro-
vi de addi tional devel opnent.

If domtomniszonedfor industrial
devel opnent and therei s no denand for
i ncreasedi ndustria devel opnent i nthat
area, therew!| be nodenand for TOR
credits. Theval ue of ToRcred tswoul d
decrease, and | andowners i nt he sendi ng
areavoul dnat beful |y conpensatedfor the
lossof their devd gonent patertid. It isof
critica inportancetoensuretha suypdy
and denand are wel | bal anced when est ab-
l'i shinga TCRprogramor at | east sone of
thecred tswll bewthout va ve

Level ogpnent Potential of TDRcredits
I'n establ i shing a TORprogram deci -
si ons nust be nade as t o t he devel opnent
potentia attachedtoeach TlRcredit. For
exanpl e, one TCRnay al | owa devel oper
toincressedensity by onedwe lingunit per
acre If therearemnltip erece vingaress
thenit nust bedetermnedif credtswill
provi de equal devel opnent i ncreases for
eechd thesearess. It isessier if adevd op-
nent credit al | ows t he sane anount of
desityincresseregard essd thetract on
wichitistobeused but it nayresutin
unevendenand i f onereceivingareais
substatialynareattractivethanahersto
devel opers. For exanpl e, to encour age
devel opnent inreceivingarea A a TR
nay a |l owanincrease of twodwel lingunits
per acre, wereasinreceivingareaB were
denand f or denser devel opnent i s al ready
hi gh, one TCRnay al | owan i ncr ease of
onyonedmd lingunit per acre.

The | ocal gover nnent nust al so deci de
the upper |innt of devel opnent density.
Thisresutsinatvotier zonngstructure
for receivingaress. Thebasezonnglevd is

thet | evel of devel opnent permttedwth
out TORcredits. The upper zoningtier
refl ects t he naxi numdevel opnent density
all oned wththe purchase of TlRcredits.
Gnerdly, thisupper tier shaudbethe
devel opnent densityind catedinthefu
tuelandusenapcrestedfor the
gover nnent’ s conpr ehensi ve pl an. Al ocal
gover nnent nay al so choose to add an
inerned aeleve that specifiesthemni-
numi ncrease i ndensity wth TDRcredi ts.
For exanpl e, an area has a base zoni ng
allovance of onedvel lingunit per acre. By
purchasi ng TDRcredi t's, adevel oper coul d
devel gpsixave lingunits per acre, using
one TORcredit for every dwel lingunit
above the base al | ovance of one. Tobui I d
sixdwd lingunits, adevel oper vwoul d need
topurchasefive TlRcredits. Thel oca
gover nnent nay speci fy that inorder for
the TDRtransactiontobeworthwhil e, the
devel oper nust use TORcreditstobuil dat
least four dd lingunits per acre. There-
fore, the devel oper woul d have the opti on
o wsingfaur, five o six TIRcredts on
theacre

Val uation of TDRQedits

Theval uationof TDRcreditsisleft up
tothefreenarket. Riceisgenerd |y deter-
nined by the nunber of credits assi gned
per acreinthe send ng area, the nunter of
acres inthe sendi ng area, the denand for
i ncreased devel opnent i nthe recei ving
area, andthe anount of devel opnent in
thereceivingareathat eachcredt pernits.
If TORs are not the onl'y nethod of in-
cressingdersityintherece vingare, then
thevd Led thesecredtswll dsobeirflu
enced by devel opers’ preference for TORs
ver sus ot her net hods.

Encouragi ng Parti ci pat i on
Educati oniscriticd tothe success of
TCRprograns. The operation and functi on
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of TDRprograns are not wel | known and
nay beintindati ngtopatentia partici-
pats. Thsispaticdalyprddenaticin
prograns Wt hout nandat ory parti ci pati on.
Educati onisthefirst vay toencorage
partici pation. The nore a prospecti ve par-
ticipant knovs thelesstineheaor she
shoul d have toi nvest inorder to becone
activeinTRexchanges. Redtars are
i nportant partners i n TORexchanges.
They can ai d i n pronoti ng TORtransac-
tionstopatetid deve opers.

The Aneri can H anni ng Associ ati on
(APA recoomends thet, initially, the
pl anni ng depart nent engages i n ext ensi ve
efforts t o ensure conmoni ty avar eness of
the program The pl anni ng staf f nust then
noni tor the progranmtoi denti fy stakeha d-
ers’ concerns andwork torecti fy any proce-
drd prod ens. Thesedfficid sshod d
regu arly report tod ected conmoni ty of fi -
cidsadthepuicat | argeabout the suc-
cess of the program The APAal so
reconmends t hat agenci es speci ficd |y i den+
tifybaththeactarsinthered estate narket
whow | | be af fect ed by t he TDORprogram
and under stand t hei r econonic nat i va-
tios. Typcdlytherearefour essatiad
partiestoany TORtransacti on:

0 thedeve oper of landinthere
Cel Vi ng zore,

o theower of protectedlandinthe
send ng zore,

o theunitsof loca governnent, and

0 thenortgage | enders.

Therewl| bernotrasfersif thereisno
narket for i ncreased devel opnent. Devel -
opers nust be anxi ous to buy and use TOR
credts, wiletheowers of send ngparcd s
nust be present ed w t h adequat e conpen-
sationfor | oss of devel gonent patertid .
Support of theloca governnent nust be
apparent tothe conmunity. A anners and

cityoficidsnust varktogether todeter-
nmne the effect of a TORprogramon prop-
ertytaxes, todeternne o her possibl e
problens andsdicit full conmonity di scus-
sion, adtora ly support for the program
beforeinpl enentati on. Accordingtothe
APA therearesevera naj or benefitsto
dove opers:

0 Decreased cost t o produce subd -
viddlas

0 Incressedprdfit per it sdd
0 Incressedcertainty of plamning
and zoningapprovd , or faster

aporovd tinetab e

TDR Banks

Tenpor ary and per nanent TOR banks
have been est abl i shedt o provi de reassur -
ancetolandowers i nsend ng areas t hat
they wll recoup | ost devel opnent potertial
andtocata yzethesd edf TRcredits.
Gnerally, aTlRbank i s a governnental |y
funded agency w th t he power t o purchase
TCRcredi ts froml andowners i n sendi ng
aessif theyareaherwisena ddetosd|
them If aprogrami s properl y estad i shed, a
TCRbank w I | provi de peace of mindto
| andowners but i deal |y shoul d nat haveto
be used as abuyer of | ast resort. Becausethe
bark wll fecilitatethesd edf TDRcredits
through the open narket, participants
shoul d get nore noney fromdevel opersin
the recei vi ng area t han fromt he TCR
bank. TORbanks can serve as centers for
cont act between | andowner s and devel op-
ersandthereby catal yzethe sa e of TIR
credits. They canput interested| andowers
intouchwthinteresteddevel opers. Sone
formof catal yst toencourage thi s conma-
nicationisinportant toa TORprogram
andred estaeagentsshoddasobeddeto
adinthesded TRcredits.

The APA has concl uded t hat TDR
barks insti |l confidenceinthe conmunity
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thet credtswll bebougt for resdea a
later date Inaddtion it nayact asastah -
lizingforceby contrd lingsupd y vienthe
pricesfor credits beconestool owor too
hi gh. However, for conmonitiesthat are
consi deri ng TCRbanks, it is recormended
that agrgriaelegslaionathoizethe
establ i shnent of thisbark. Inaddtion,

| ocal governnent nust deci de hownuch
fudngtodlocatetothi s bak.

I n sone TCRprograns, t he gover n-
nent or non-profit organi zati ons nay a so
purchase TORcredi ts for the purpose of
retiringthem rather thanapp yi ngthemto
ather properties. Theseprograns essertidly
pay | andowner s t o pl ace conservat i on ease-
nentsonthe r properti es.

Adnini strative and Arocedural |ssues
The agency or departnent giventhe
responsibility of estad i shingthe TORpro-
gramnust have the cgpaci ty both to desi gn
and to i npl enent the program The adnin-
istrativesystemshod dbeasfar axdsinp e
as possi bl e. Sreanhi ni ngthe systemso t hat
thereisaquickresponsetinew! |l he p
garner va utary participetioninthepro-
gram The admni strati on of the program
shoul dresi dewthi nasi ng e depert next,
a thoughinput regard ngthel egd , eco
nomc, sci entificandp anni ng aspects
shoul d be sought fromot her depart nent s
and out si de sour ces, when necessary. i en-
tificinpu isesped dlyinportat for pro-
orans designedtopratect ecd ogica |y
sas tiveaess.

Fraly, it isnecessaytoestddisha
record ng nechani smf or TORtransact i ons
tovaidatethetransacti ons and prevent
abuses. Without suchrecordati onthe sys-
temcannot be eval uat ed and, worse, can-

not hopetofunctionproperly.

The Takings Issue
Qe d theareas of greatest concern

anong | ocal gover nnent s regar di ng | and

stecotrd istheissued “takings.” The
FfthAwendnent intheBI1 of Rghts
guar ant ees that gover nnent can not take
physi cd |y take property for pud i ¢ purposes
wthout payingfor it. Thisclause pernits
the governnent to physicd |y appropriate
privateproperty for governnent or public
use, suichastakinglandfor apudichigh
vay, by conpensatingthe | andowner. In
Sone Ci rcunst ances, the court has hel dt hat
t he gover nnent has regul at ed t he use of
property toprotect thepudic heal thand
wel fareinsuchananner that it isequiva
lent toaphysica taking Indeternining
whet her ataki ng has occurred, courtsin
quirevwether theower isleft wtharea
sonabl e econonic use of the property. A
regu ationthat deni esthe nest the nost
lucrative useof aproperty doesnat gverise
toatakingif thelandower still hasarea
sonabl e econoniic use of the property.

Regul at i ons have al so been st ruck
down as taki ngs wenthey are found to
servenolegitinate pudic purpose. Qurts
cosi stently recogn zethet thegod s of
TORprograns, such as the protection of
gentspaceadagicd tud lands, histaric
| andnar ks and envi ronnental |y sensi ti ve
aress, arevd idpud i ¢ purposes.

The Lhited S at es Quprene Gourt has
uphel d the TORprogramas aval i d | egal
tod for historic preservati onand erviron
nental conservation. Inthe |l andnark 1978
Fern @ntral v. Gty of NwYork case, the
@urt heldthat thecity cou d prevent
devel opnent of a 70-foot of fi cetower on
top of the Beaux At Gand Gntral S a
tion. The@urt saidthat by prohibiting
devel opnent ontopof thestation, thecity
had not deni ed t he | andowner of a | reason
abl e econonic use of the property. In
reachi ngits concl usi on, the court found
that the |l andower had not exercised hi s
right totransfer the devel gpnert rightsto
the space abovethe stati on. The patenti al
tose | the devel opnent rights abovethe
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stati onvas areasonad e econonic use of
thet property. Thisdecisionvaidatedthe
use of TORprograns as a conservati on
tad.

A though t he Quprene Qourt has i ndi -
caedthat TDRcredits constituteasignfi-
cant part of the determinati onof wether a
taki nghas occurred, it has not deci ded
whet her TORcredi ts a one can be suffi -
cet tovarddf ataking Indcta i.e non
bi ndi ng di scussi on, the court acknow edged
that TORcredits cod dbeafactor ina
takings and ysisbut d dnat d scuss what
ve gt thisfactor coddcarry. Justice
Sdia ingitumv. Tahoe Rgiond Har
ning Agerncy, indicatedthat TORcredits
coul d speak onl'y tot he det erninat i on of
whet her t he | andowner was adequat el y
conpensatedtothereby avoidataking Ina
fewcases TCRprograns have been chal -

I enged ontechnical grounds. Avel | -crafted
ord nance, backedby stateerablingleg sl a
tionandthe |l ocal conprehensi ve | and use
plan, shou dwthstand | egad chal l enge on

technicd grounds.

The questi on of when a party can sue
for ataki ngvas a soaddressedin S tunmw.
Tahoe Regi onal A anni ng Agency. The
cout heldthat aplaintiff neednot attenpt
tosd| TRcred tsbefaresungfor atak-
ing. Atwo-prongedtest vas establi shedto
deternmnethe “ri peness” of theclaim The
pa ntiff nost receivea“find” decision
fromt he agency runni ng t he TR program
concerningthe affected property andthe
plantiff nost exhaust theSate s proce
dures for conpensation. InSitum the
agency runni ng t he TOR progr am
downzoned t he property and had no nore
contra over theval ue of the TDRcredits
sothe Sat€ s procedur es ver e exhaust ed.
Thepantiff ddnat havetogotothefree
nar ket for conpensati on bef ore sui ng ur-
der atakings theory. The Gurt deci ded
that theval ue of the TDRcredits cou d be

d eaned fromanestinationof thelir nar-
ket va ue wthout actual |y conductingthe
transacti on. The Qurt’ s deci si on mght
havebeend fferent if thestatehadpro-
vi ded a TDRbank as a purchaser of | ast
resort becauseinthet situgtion, theSae
voul d, toanextent, contrd theval ue of
the TORcredi ts.

I nsum TORprograns have wth-
stood | egal chal | enge under ataki ngs
theory. Awe | -constructed TORor di -
nance created under stateenabingleg s-
lationor throughanunicipa ity or
couty shoneruepoersislikdyto
wthstand | egal chal | enge. Thetrue chal -
| enge i s desi gni ng a TORprogramt ai -
loredtothe needs of thecounty that wil
be vel | support ed by | andowner s and
deve opers.

Sour ces

R chard J. Roddew g and Cheryl A
I nghram Transf erabl e Devel opnent
R ghts Rrograns: TORs and t he Real
Est at e Mrket pl ace, Anerican H anni ng

Associ ation (AP (1985).

Transf erabl e Devel opnent Rght's, <http:/
/viwn pat uxent -ti devat er. or ¢/ TOR ht nh>

Cenni s J. MH eney, Wing Transferabl e
Cevel gpnent R ght s t o Areser ve \ani sh-
i ng Landscapes and Landnarks, 831111 -
noi s Bar Journal 636 (1995).

Nor man Mar cus, Transferabl e Devel op-
nent Rghts: AQirrent Agprai sal, 1
P obat e and Rroperty 60 (1987).

Aneri can Farnhand Trust Report, Trans-
fer of Devel opnent H ghts: Wat Varks
(1997).

VarldWi difeFund Report, Safewde
Vet and Srategi es: Rotecting and Min-
agi ng t he Resour ce.
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CASE STUDY

Mont gonery Gounty Progr am( Mar yl and)

Rur pose of the Program

The Mont gonery Gounty TDR pr o-
gramvas createdin 1978 inanattenpt to
control and nanage ur ban encr cachnent
fromits sout hern nei ghbor, Veishi ngt on,
DC Mntgonery Qunty still has val uabl e
rud adagicdtud ladinneedd pro-
tecti onand sust ai nabl e devel opnent .

Synopsi s of the Program

The programi s hi ghl'y successfu and
tout ed t hr oughout the country as a nodel
TORprogram As of Novenber 1997,

6, 000 TORs have been pur chased and ap-
provedfor useinrece vingaress, pratecting
43,000 acres of farnhand.

H story of the Rrogramand
Gharacteristics of the Aea

Mont gonery Gount 'y has a popul at i on
of roughl y 580,000 and a | and ar ea of
323,000 acres and i s bordered by the
Pot omac R ver and Frederi ck and Howar d
Qunties. Ubani zation of the county has
proceeded at arapi dpace. 1n1973, the
county adopt ed a fi ve-acre nini numl ot -
sizerequrenant inaneffort tostenresi -
dertia devel opnent inprineagricutura
aress. That failedtoprevent urbanen
croachnent, whi ch conti nued t o devour
prineagricuturd land. Dringthe 197Cs,
Mot gonery Qunty | ost 18 percent of its
farnhand

The Mont gonery Gounty F anni ng
G@mmissi o' s concern about further | oss
pronpt ed t he appoi nt nent of atask force
toexpl ore net hods of preservingagri cu -
tud uwesinthecouty. Threedternaives
ver e consi dered: downzoni ng, outri ght
purchase of agricutura |and, anda TR
program The task f or ce concl uded t hat

downzoni ng woul d be unfair to property

oversandthepudlicacquisitionof farm
landwou dbetoocostly. It settledona

TORpr ogramt o preser ve bot h farnhand

adthevidilityd ayicdtud eterprise
inthecauty.

Frior tothe enactnent of the TOR
program about 3,500 acres of farnhand
ver e converted t o urban use each year.
Snceits enactnent in 1980, only 3,000
total acres have been converted, an unde-
niableresult of the TORprogramcom
bi ned wth the county and st at e easenent
pur chase pr ogr ans.

Fow does t he TDR Pr ogr am Qper at e?

I'n 1980, the county approved and
adoptedthe agricul tura and open space
preservationp an, designati ngan Agricu -
tural Reserve of 110,000 acres (norethana
thirdof the county) and dowzoni ng and
dassifyingit asaRrd Desity Transfer
Zone. Hanmners determnedthat afarm
needed at | east 25acresinorder tooperate
profitabdly; thus, the naxi numal | ovabl e
densitywthinthe Agricu tura Reserve vas
reduced fromone dwel lingunit per five
acrestooneunit par 2Sacres. Aroperty
overswthinthe Agricu tural Reserve
ver e gi ven one devel opnent right for every
fiveacres of farnhand they omed. 1n1981,
anintid recaivingareaves estad i shedfor
upto 3,000 devel opnext rights, large
enoughtorece vetransfers fromls, 000
aresd Ayicdtud Reserveland Thirty-
fivetofiftyaddtiond recevingaress have
since beeni dertified

The Mryl and-National Gapital Park
and H anni ng Gnmassi on, aregiona pl an
ni ng agency, worked cl osel y wi th Mt -
gonery Gounty to provi de both the
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| and- use pl anni ng and econonic anal ysi s to
ensure that the progranwvoul d vork ef fec-
tively. R anners and econonist s recogni zed
that unl ess their programdesi gn vas based
onthereditiesd theprivatered estae
narket, theprogramvou dfail. Athoughthe
programi s nandat ory i nthat downzoni ng
occurred, property omersarenat requiredto
sd| their deve quart rigts.

By pur chasi ng devel opnent ri ght's,
devd gpersintherece vingd stricts can
incressethebesedensity o buldngsites
by varyi ng anount s, dependi ng onthe
zoningclassificati on For exanpl e, were
the under| yi ng zoni ng ¢l assi fi cati onpernits
fiveunits per acre, the TtRprogramd | ovs
anincressed tvounitsper acretoataad
o sevenunits per acre.

The density i ncrease onthe recel ving
parce snost beat least two-thirds of the
possi bl e naxi numdensity i norder tobat h:

D) emsuretha receivingaress are
devel gpedtoadersity sufficient to
sust a n nar ket denand for TCRS
and

2 avoidspreading afewTRrights
across al arge nunter of recei ving
percd s.

For exanpl e, ona20-acresitewth
bese zoni ng pernittingatata of 100units
andadensity optionof anadditional 40
units, thedeve oper nust purchase at | east
27 TORs and construct at least 127 units
(200 + (40 x . 667).

The procedure for a devel opnent
rigistrasferisesfdlos. Frst, thefam
landower sdishisrigtso anoggiontoa
devel oper woplanstobuildinarece ving
area. Thedevd oper thenfilesapre i mnary
planaof subd visionfor the property wth
t he Mont gonery Gounty A anni ng Boar d,
wsingat lesst two-thirdsof thepossib e
devel opnent rightstransferab etothat

property i naccordance wth a speci fi ¢ des-
i gnati on on the Approved and Adopt ed
AeaMster Han. Ocethe prelimnary
planisaoroved, thedeve oper filesasite
plan Fdlowngsitep anaprova , the
devel oper prepares arecordpl at and sub-
mtsit tothe Mntgonery Gunty H an-
ni ng Board al ong w th proof of TER
owershi p.

An easenent restrictingthe nunter of
one-famly dwel i ngs and ot her devel op-
nent that canbe constructed onthe farm
landinthesend ngareaisprepared. This
restrictive easenent i s coveyedtothe
Qunty andfiledwththedeedprior tore
cordgthed a fa therecavingarea Itis
bindngond| fuweowersd theproperty.

Realtors |ist TORs and earn a conmis-
sionontransacti ons; gopra sersare usi ng
conpar abl e sal es of TORstova uethe
rights. Devel opnent rignts areval uedin
the private narket, wthout gover nnent
i nval venert ; thepriceisestad i shed be-
tveen buyer andsel ler.

Ativity

As of Novenier 1997, 6, 000 TORs
have been pur chased and approved f or use
inrece ving areas. Aout 43,000 acres of
far nhand have been preserved. (I n 1985,
thesefigures were 1, 145 TORs protecting
575 acresdf land) Aone-acrelat inthe
Ayicdtud Rservecurentlyiswrth
$5,000, theva vevou drisedramaticalyif
therestrictions onthel and vere renaved

I ncentives to Use the TOR Program

There were nany i ncentives that con-
tributedtothe success of this program The
sendi ng ar eas had enough devel opnent
potertia tonakethe sal e of devel opnent
rigtsfirancidlyatractivetothefarners
who owned the | and, and the recei vi ng
sites vereinareas vwhere devel opnent
denand was strong enoughtocreate a
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nar ket of wllingbuyers. Becausethere has
beenasoft narket for nol ti famly housi ng
inthecouty, therights canbe appl i ed
only tosing e-famly and t ownhouse devel -
opnent, toensurethat prices and denand
for TORS Wl be high. The provi si on of
vat er and sever servicestoproperties
were TR areappliedisapriority of the
county governnent. Furthernore, the
Gunty | aunched an ext ensi ve educat i onal
effort tosd |l the programtobath buyers
adsdlers.

Elucation Bforts

The county’ s educational program
i ncl uded conprehensi ve reportstothe
publ i ¢ on t he Mint gonery Gounty Mast er
H an and a Quest i ons & Answer bookl et for

property overs.

Fur chase of Devel oprent
R ghts (PORS)

A Qounty Devel opnent R ght's Fund
vas estad i shedtoact as buyer of | ast resort
andto provi de guarantees for | cans that
used the val ue of devel opnent rightsstill
attachedtofarnhandas cd |l atera . The fund
was desi gned t o “bank” TORs, thensel |
themat auctiontothe highest bi dder. Loan
Quaratees areavai ladd efor upto 75 per-
cent of thenarket vd ue of thefarmfor a
termnat toexceed fiveyears. Becausethe
private narket has been strong enoughto
support the TORprogram the county fund
has nat been used.

Buybacks

TORs cannot be recapt ured or bought
back. Wen TORs are sol d, they are perna-
nent |y renoved f romt he property descri bed
i nthe easenant.

Admini strative @sts

Treintid effot requiredthed | oca
tionof staff resources. Mnt gonery Gunty

reportsthat ongoi ngadnhni strati ve costs
arenegighbeasthe TORprocess i s i ncor-
poratedintothe subdi vi si on revi ewand

goprova process.

Nont gonery Qunty has full 1 egi sl a
tivecontrd over bothsend ngand recel v-
i ng areas, having onttedincor porat ed
areas fromthe TORprogram Qnse-
quert |y, devel opers do nat have to cope
wthamlti tieredrevi ewand approval
process, and the county does not have to be
concer ned about conpati bility wth other
| ocal governnents’ pl anni ng and zoni ng
requi renerts.

Litigaion

Inthefirst case agai nst Mnt gonery
Qunty, thecourt ruedthat the
downzoni ng necessary to i npl enent t he
TCRprogramvas | egal . The court sai d
that the zon ng ord nance substantial ly
advanced | egi ti nat e gover nnent goal s, and
t he econonic i npact was not so severe as
toanount toataki ngof property. Inso
ruing, it was not necessarytoexanmnethe
legality of the TORprogram

In Vigst Mnt gonery Gounty G tizen's
Associationv. Mryland Nationa Gpita
Parks and A anni ng Gormi ssi on (1987) ,
Mryl and s hi ghest court rul ed agai nst the
county’ s TCRpl an because it desi gnat ed
recei vi ng zones by anendnents to t he
naster pl aninstead of anendnentstothe
zoni ng ordi nance. The court rul edt hat
therearesustatia d fferences between
the pl anni ng and zoni ng f uncti ons. The
court saidit was necessary toanendthe
zoni ng or di nance and t he zoni ng nap,
whi ch was subsequent | y done.

Thefinal case agai nst Nont gonery
Qunty’ s TERprogramchal | enged t he
county’ s palicy that TORs coul d not be
transferredoutsidethe areacovered by a
gvennaster plan. Thecourt ruedthat the
county coul d nat restrict TORtransfersto
agvennaster danarea
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Wy was t he progr amsuccessf ul ?

Mbnt gorer y Gounty’ s TDR pr ogr am
succeeded because it fufilledthefdlowng
critica codtionsfor avarkad e program

o0 Thereveresuffid ent restrictions
onsed ngaresstog veriseto
TORsdl es.

0 Receiving sites vere desi gnat ed
thet hedinfrastructurecgoahility
and suffi ci ent devel opnent de-
nand t o nake addi tional density
incresses atracti vetodeve goers.

o Therewas arecognitionof the
econonic and fi nanci a condi ti ons
that under pi n a TORnar ket and
deternmine the val ue of TORs to
bathsd | ers ad buyers.

0 The programdesignis sinpl e and
under st andaldl e and does not re-
qui re conpl ex approval s.

o Thelocal governnment had a com
mit nent to aneducati onal effort
toinforml andowners, devel opers,
redtars, adattorneys about the
program The enphasisisonthe
TCR programas “wor ki ng i n con-
junctionwth the housi ng narket”
rather thanas a“no gron h sce-
nari 0.” “Mrket forces are nat
stopped, but areredrected”

Sour ces

I ntervi eww th Denni s Ganavan, Mry-
land-Netiona Gapital Park and A anni ng
nmassi on, 8787 Georgi a Avenue, S -
ver Soring, MD20910- 3760. Phone
(301) 495-4595; Fax (301) 495- 1306.

Bval uati ng | nnovat i ve Techni ques for
Resource Lands, Part |1: Transfer of D&
vel opnent R ghts. Sate of Véshi ngton,
Depart nent of Cormuni ty Devel opnent,
G owt h Managenent O vi si on, 1992.

Fehr, Sephen C “Mnt gonery’ s Li ne of
Def ense Agai nst t he Subur ban | nvasi on. ”
The Vishi ngt on Post, page A01, Tues-
day, Mrch 25, 1997.

Heiberg, DanaE “The Reality of TOR”
U ban Land 34 Sept entoer 91.
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CASE STUDY

The A nel ands Gonmi ssi on B ogr am( New Jer sey)

Rurpose of the Program

The A nel ands Gmissi on' s goal isto
preserve adpratect thenatura resources
of theAnd andsreg on. This gy ectiveis
obtal ned by transferri ng devel opnent cred
itsfromdesi gnated preservati onaressto
designated gothareas. Thetransfer
achi eves the goal of conservingthe
A nel ands nat ural resources, conpensat i ng
the property owers, and al | ow ng devel op-
erstoincrease dersity weregproxriae.

Synopsi s of the Program

The H nel ands programi s nol ti-j uri s-
dictional, enconpassi ng seven courties. It
has been very successful, pratectingover
100, 000 acres of 1and. The vast scope of the
pr ogramcoupl edw thits overwhel mng
success has nade t he H nel ands a nat i onal
nodel for transferabl e devel opnent rights
prograns. The history of the H nel ands
programexenpl i fi es t he cooperati on
needed bet ween the st at e and t he vari ous
counti es and nuni ci pal i ti es to conmence a
successful and | ong | asti ng | and nanage-
nent program

H story of the Rrogramand
Gharacteristics of the Aea

Inthe 1970 s the expansi on of Alartic
Gty continedwththe growth of the gam
blingindustry, retirenent housing, and
ot her devel opnent t hreat ened t he
Rndandsregon, vhichisanecdogcadly
si gni fi cant areainsout heast ern NewJer sey.
The H nel ands Gonmi ssi on was forned i n
1979todevel gpap antopratect thefor-
ests, vetl ands, cresksadrivers o thearea

Federd | eg sl ationves passed estall i shr
ingthe Hnel ands Freserve and areg ond

planngbody. Satelegslationthe

H nel ands Prot ecti on Act—endorsed the
pl anni ng process and al so promul gat ed
Transf erabl e Devel opnent R ght s as one
possi bl e net hod of contral | ing grovthand
devel opnent .

Auni que aspect of the H nel ands pl an
isthat it enconpasses seven counties (A-
lantic, Burlington, Ganden, Gape My,
Qunier | and, G oucester, and Gean) and
fifty-threenoni cipdities. These seven
coutiesvererequiredtopreparel oca
| and-useregu ati ons consi stent wththe
conpr ehensi ve pl an. The regi onvas di -
videdinto nanagenent districtstoadin
rezoningandthe al | ocati on of devel opnernt
rights based uponthel and type. The nan-
agenent districtsind ude Rreservati on(for
the nest sensitivel and-wetl ands), Forest,
Agricu turd, Rural Devel opnent, Regi onal
Gowth, and F nel ands M | | age and Towns
Dgrid.

How does t he TDR Pr ogr am (per at e?
The F nel ands Devel opnent G edi t
(PDD programis a naj or conponent of
t he conpr ehensi ve nanagenent pl an. 1t
creat es devel opnent rightsthet areg ven
toproperty owersinreg onsthet are des-
igatedas preservati onareas. The property
oversinthesearess arethenad etosd |
therigntstodevel opersinareasthat have
been desi gnat ed as regi onal grovth areas.
QOce the property owner sell s the P0G
theyarerequiredtodeedrestrict their land
t hrough conservat i on easenents toi nsure
that future devel opnert i s prohibited.
Thus, the property owners ar e conpensat ed
for theloss of futuredevel opnent, devel op-
esaedlomedtoincressedasitiesin
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specifiedgoharess, axdtheladispre
served for generati ons t o cone.

The PDCprogramoperates i n 39-acre
i ncrenents. Vdod ands, for exanpl e, are
i ven one devel opnent credit per 39 acres.
Farnhand, becauseit is nore va uad ethan
woodl and, i s gi ven two devel opnent cred-
its per P acres. Because wet | ands have the
| east devel opnext potentia, they have
beenassi gned 0. 2 credits per P acres. Exch
devel opnent credit al | ovs t he purchaser to
devd opfour extraresidetia uitsinthe
desi gnat ed grovt h ar ess.

Arecent key additiontothe PFOC
programhas beentheinstitutionof the
H nel ands Devel opnent Gredit Bank, au-
thori zed by the NewJersey | eg sl at ure,
v chhas hel pedtobringinterested parties
together andd sotoacquirecredts ad
preserve particd arly sersitivereg ons. The
bark vas createdwth$L 5nallionin
bonds withthe goa of stimiatingthe
private narket and actingas abuyer of | ast
resort. Initsfirst yearsthe bark purchesed
91. 75 PO and sal d 8. 75. The program
has subsequent | y provi ded for the preserva
tionof over 100,000 ecres of land. Thesd e
pricehas typicd |y been $10,000for one
A nel and Devel oprent Gedit. 9 ncethe
creati onof the bank there has been an
appreci abl eincreaseinthe anount of trad
ing TreBrk srdeinthefuuewll likdy
betoidentifyselersof FOGandthen
i nformdevel operswoarew!lingtopur-
chasethecredits, but wo nay have prob-
lensidetifyingadcotactingsd lers. Itis
likelythat therewoul d have been a nuch
nore acti ve tradi ng narket had t he bank,
acting as the mddl enan, beeninpl ace
sincethestart of theprogram

Activity

Qrer 85,000 acres of the A nel ands
have beentransferredto state omership
under the PDCprogram | n 1996 t he Gm

nissi on handl ed over 1, 287 devel opnent
gicaions. Therevas adefiniteincrease
i nthe programs acti vity once the FOC
bark ves estall i shedtofecilitaethetrans
acti ons bet ween devel opers and property
owners. Wthagreater denand for PO
thanavai | abl e OB, interest inthe

A nel ands programshoul d renai n st rong.

I ncentives to UWse t he TDR Program
Thenajor incentiveistherequire
nent that devel opers nust purchase PDG
inorder toincreasedensity. Inather vards,

the H nel ands Gonmissi on created the

i ncentive by elimnating ot her net hods of
increesingdersity. Thisinsuresthet the
programwi || have apatentia user base ad
thereforeincressesthelikdihood of activ-
ity. It has nade the purchase of FOG rel &
tivdyessywthlittleor notransaction
aHs

Elucation BEforts

The A nel ands Gonmi ssi on has one
staff nentber incharge of educati ngthe
publ i ¢ about TORs and t he A nel ands
prgect. It a sohas awebpagethat provi des
infornationabout the history of the
A nel ands and expl ai ns howt o obtai n
nevel ettersandother infornati on. Fromits
i ncepti on, the Gonmssi on nade t he com
nuni ty avare of the programs goal s ad
howit woul d operate.

TDR Banki ng

The H nel ands Gnmassi on has set up
a FXChanki ng systemthat facilitatesthe
transfer of devel opnent credits fromthe
property owners tothe devel opers. The
bark Wil d soact asabuyer of last resort
andw || purchase devel opnent creditsto
preservel adthet it deenscriticd .

BRuybacks

Buybacks are not al | oned under the
A nel ands TORP ogram
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Admini strative Qsts

The 1997 operat i ng budget of the
A nel ands Gnmissi oni s $3, 358, 392. B=-
cause of the enornous breadth of the
Andands operationthereisageat dea o
adnni strativecost. Alargeportiond the
noney, approxi nat el y $2, 700, 000, cones
fromthe state of NewJersey. The addi -
tiona noneyisacquiredthroughthe fed
eral governnent, the accunul ati on of
inerest, adaher sources. Thelargest
expensei s personnd . Qher categori es of
expenses i nd ude: suppl i es, services, nainte
nance, capital inprovenents and acqui Si -
tioms, ddt service, adlocd gats.

Litigaion

Though t her e have been chal | enges to
t he A nel ands Gnmassi on, t hey have
never been successful i npart becausethe
nmissi on' s power i s derived fromboth
federd adstaeeddinglegsiaion

Wy was t he progr amsuccessf ul ?

It isinportant tounderstandwy the
H nel and POC pr ogr amhas been so success-
f:
0 The counties and noni ci pal i ties
cooperatedtonakethe r ind -
vi dual pl ans and zoni ng or di nances
consi stent wththe conprehensi ve
A rel ands pl an.

o The Hnel ands Grmissioni s
invdvedinadl patentia devel op-
nent changes that the various
conmuni ti es propose.

o The H nel ands Gnmi ssi on has a
pernanent staff wth expert
know edge i ntechni cal probl ens,
econonics and the | aw

0 The devel opnent exchange i s the
pri nary nechani smf or devel opers
toincressether zon ngdemsity. It
isdfficut toywae sotheessi est

A nel ands Vieb Page: wwv burl co. lib. nj. us/
p e ands.

Thur st on Gunty, Véshi ngt on Transfer of
Devel opnent Rghts Feasibility S udy.

Transf erabl e Devel opnent R ghts Rro-
grans: TORs and t he Real Estat e Mur ket -
place. RchardJ. Roddew g and Cheryl A

vay toincreasedensityis by using
the A nel ands Devel opnent G ed-
i ts. The Gonmassi on has control
over bot h t he PDCsendi ng and
recd Vi ngsi gis.

The Gormissi on has cl early

spel led out the dy ecti ves and
operationaof theprogram
Thereisastrongreg od interest
i nprotecti ngthe NewJersey

A nd ands.

The Devel opnent Gredits nay be
appliedwthinawdearea. The
Andandsareincl oseproxi mty to
Alantic Gty, Philadel phia, New
York G ty/ Nort hern NewJer sey.
Thisleavesalargenarket in

whi ch t he devel opnent credits
nay be used, andthereis aper-
cel ved needfor i ncreasi ngthe
density of devel opnent inthese
aes

The programi s set up sot hat
property owners knowt he cat -
egrythet thar ladfdlswthn
and t he nuner of PDGs that t hey
wll receivefa ther laxd

The A nel ands Devel opnent
Gedit Bank has hel ped reduce
transactioncosts sothet they are
now n ni nal .
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“NewJdersey’ s Soecid Hace: Hnd ands
Noti onal Reserve.” Terrence D More.

NewJer sey Lawyer, the Mgazi ne, Aril
199%5.

I npact of Regi onal Land-se Gontrol s on
Property \al ues: The Gase of the New
Jersey Hnel ands. W Patri ck Beat on. Land
Econoncs, My 1991.

Recent Devel opnent s i n Bnvi ronnent al
Rreservationandthe Rghts of Roperty
Quners. Li nda Bozung and Debor ah J.
Aessi. Ubanlawer, Fal | 1988,

Instituti onadl Gidelinesfor Besigning Suc-
cessfu Transferad e Rghts Rrograns. Janes
T.B Trippand Cani el J. Dudek. Yal e Jour-
nal on Regul ati on, Sunmer 1989.

Intervievs wth Betsy Grpenter (609) 8%-
9342 and Larry Li ggett: (609) 8%4-9342 of
t he H nel ands Gonmissi on.
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CASE STUDY

Gl vert Gunty R ogram(Mryl and)

Rurpose of the Program

The purpose of Gl vert Qunty’ strans-
ferabl e devel opnert rights programisto
oferincetivefor thepreservaiond the
renainingagicdtura andforestedlad
wthinthe county and t o gui de devel op-
nent to nore suitabl e areas. The TER
programal | ovs the county to benefit from
the conservati on of these | ands wt hout
bur deni ng t axpayers wth acqui si ti on costs.
Frdly, thetrasfer of deved gonert rights
canhepnaintaintherura atnosphere
thet attractedsonany of thecurent resi-
detstothearea

Synopsi s of the Program

Al andowner wthinan Agricultural
PreservationDstrict (AD naysel their
devel opnent rights whil e nai ntai ningthe
right tocontinuefarmngor engag ngin
foestryactivities. Thesetrasferreddevd -
opnent rights canonly beappliedtothe
constructionof fanly or tenant housi ng
wthnoal | ovance for coomercia or i ndus-
tria use. Feenarket forces deternine
val uationof al devel opnent rights. The
couty sng o rdeinthesetramsactiosis
toqaifylandsfor participation(far bath
serd ngadreca vingaress), todfic ae
theactua transfer of devel gpnent rights,
and t o approve t he | anguage of t he conser -
vati on easenent placedonthesendingsite.

H story of the Rrogramand
Gharacteristics of the Aea

Thi s programvas enacted in 1978 wth
thegod of preservingtherenainingfarm
andforestedl andinthe county throughthe
devel opnent of Agricultural Preservation
Dstricts (Ax). Glvert vasthefirst
county i n Mrylandto establ i shan APD

program
Ater severd years of successfu de

vel opnent right transfers, Gl vert
Gounty anended t he TDR program The
first change vas the desi gnati onof rece v-
ingareastostreanhinetheprocess. Rior
101993, recei vi ng areas ver e desi gnat ed
on an as needed basi s vhi ch sl oved t he
transfer process. Thedesigetiond re-
cel vi ng areas was acconpl i shed viathe
cregtiond aTransfer Zorne Dstricts
Qrerlay for the county zoni ng pl an. Av
other changevas the creationof the

Pur chase and Retirenent Fund (PAR
wher eby t he county can pur chase and
retireacerta n nuner of devel opnent
rights eachyear (seenoreon PARs inthe
Rurchase and Reti renent secti on bel ow .
The final anendnent was t he Mindat ory
Qusteri ng Frovi sionwvhi chrequi res that
50-80%w0f thelandwthinal | newsubd -
Vi si ons be preserved as open space. Three
newzon ngoverl aysthet assist inthe
preservationof rura and farning conmo-
ntiesasvdl asaher sigificat returd
I esour ce ar eas Wer e added.

The TORprogramhas resultedinthe
preservationof one-thirddf G vert
Guntyfor agicdtud o forestrypro
ducti on

How Does t he TDR Progr am Qper at e?

For alandowner toqualifytosd |l
devel opnextt rights, their property nust
beevdledwthinanAgicutua Reser-
vationDstrict. They nay ap y toeither
thestate or county APDprogramor bot h,
but the | andowner cannat gai n fi nanci al
berefit frombath If angpdicationis
successful, it isrecordedwthe ther the
staea couty.
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Ocethepropertyiseradled the
| andowner prepares a pl an docunenti ng
landuse (agricuturd or farest). Thenum
ber of devel opnent ri ghts acconpanyi ng
thelandis certifiedandacoverant restrict-
ingtheland susetofarmngar farestry
attivitiesisrecorded Frdly, adevd oo
nent option agreenent i s negotiated. A
thispant, therigtsnay betransferred

If the owner has chosenthe state AD
therigtscanbesddtothestateinthe
formof a conservation easenent. The
transfer of aneasenent i nva ves (1) the
i npl enent ati on of asoi |l andvat er conser-
vaionpan (2 acdcuaiond thevd ue
of the easenent; and (3) acceptance of the
applicationbythe Mryl and Agricu turd
Land Rreservati on Foundat i on whi ch
nakes deci si ons ona bi annual besi s.

Boththe state and county prograns are
driven by afree-narket systeminwhich
buyers and sel | ers nake a | deci si ons regard-

ingthepricepa dfor devel opnent ri ghts.
Ativity

By a | accounts, the Gl vert Qunty
programhes achieveditstarget gods. @
thedesired 20,000 acres for preservati on,
nearly 18, 000 have beenenrd l edineither
the@uty or Sate Agicutura Feserva
tionDstrids.

Wthinarecent two-nonth peri od
appr oxi nat el y $900, 000 of devel opnent
rigitsveretrasferredviathe progans.
For the year 1997, devel opnent rights sal es
averaged $2, 400 per acre.

I ncentives to use the TCR program

There areincentives for both | andoan
ers and devel opers who use t he TCRpro-
gram Qeatract iserdledwthinan
APDt he owner does not pay property taxes
ontheladitsd f thoughtaxes arestill
assessed on houses and house l ats. Landin
an APDi s prot ect ed fromcondenmat i on by

thecortyfa pidicfadlitiesaduilities.
The nost obvi ous benefit fromhavi ng one’ s
laddinan ADisthepatentia of seling

t he devel opnent rights.

For devel opers, the nai nincertivefor
usi ng the TDRprogrami s the ease wth
vhichit dlosfo thedemsificaiondf a
property. The devel oper does nat haveto
submt ati ne-consuning appl i cati on for
i ncreased devel opnent wthits att endant
neetings wth the A anni ng Gonmassi on.
Athoughit ispossibetopetitionthe Ran
ni ng Gnmissi onfor i ncreased demsity, itis
easi er torecei veadensity i ncrease through
the TDRprogram Infact, there have not
been any appl i cati ons for upzoni ng si nce
t he TOR pr ogrambegan i n 1978. The
Transfer Zone Dstrict Qrerlay createdin
1993 nakes use of t he TOR programeven
essier thenbefore.

Elucationefforts

Thi s programhas been so overvhel m
i ngly supported by the | andowners and
devel opersin Gl vert Qunty that very
littleoutreachvas necessarytogenerate
inerest intheprogram Recently, apart-
ti ne enpl oyee vas hired toi nformt he
renai ni ng | andowner s of the TCR
programs exi st ence and benefits. The new
educat i on coordi nat or conduct s group and
ind vi dudl neeti ngs.

Pur chase and Retirenent Fund

The county annual | y pur chases devel -
opnent rights through the Rurchase and
Retirenent Fund (PAR. Thisis aprogram
operated wth county funds nat ched by
statefuds fromhe Axicutura Trasfer
tax. Therightsare pernanentlyretired
rather thannade avai | ablefor re-sd eto
devel opers. The PARhas funded t he pres-
ervationaof gpproxi natel'y 2,000 acres.

Additiond |y, thereisaconservation
easen@rt programat thestateleve .
Throughthi s program the stat e pur chases
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conservat i on easenent s fromfarners. The
val ue of an easenent, wiichispaidbythe
state isthed fferencebetveentheland s
val ue for devel opnent andits val ue as
farnhand. Thestateretires the devel opnent

right pernanently.

Buybacks

The Gal vert Qounty syst emdoes not
provi de an opportunity for | andowersto
repur chase devel opnent rightsthey sadin
the past. Instead|and fromwvhi ch devel op-
nent rights have beensa dis pernanent!ly
coomttedtoagricutureor forestry. Land
owners are pernittedto construct tenant
housi ng so | ong as t he densi ty does not
exceed one house per 25 acres.

Thestaesystemd lovs for arigts
buyback. However, this canoccur only after
the devel opnent ri ght s have been sol d for
250r noreyears. This optionhas not been
used by | andowners in Gl vert Gounty.

Glvert oficddsfed that abuybeck
provi sionwou d subst anti al | y veakenthei r
TCRprogram They suggest that a TCR
shou dbelike nost other forns of real
estdetrasatios(i.e, atrigt sded
lad, sded mrerd rigts, etc.) wichare
per nanent i n nat ure.

Adnini strati ve costs

Throughout thehistaory of thispro-
gram the adnini strati ve cost s have been
very low Theonly staff necessary to process
agricaiasadfiletrasfersareaful-tine
secretary andthe deputy director, wo
spends approxi nat el y onetenth of histine
adnhni steri ngthe program Recently, the

count y added a part-ti ne enpl oyee t 0 assi st
i nlandowner educat i on.

Litigaion
Thereisnolitigationpend ngagai nst

Gl vert’ s TORpl an, nor has t here been any

inthe past. The programseens to be vel |

acoegtedby d | parties.

Wy was t he programsuccessful ?

The Gal vert Gounty TDR pr ogr amvas
successf ul because of the val uabl ei ncen
tives for | andowners and devel gpers to use
the program Mreover, the programvas
desigedtopreservetherud mured the
county whi ch att racted narny | andowners to
theareainthefirst gdace

Sour ces

Chesapeake Bay Progr am\WWébpage,
Gase st udy on Gal vert Qounty
<wwv epa. gov/ r 3chespk/ ol d/ cbp_hone/
| ocal govol d/ nhc/ nhcO33. ht e

I nterviewwth Gegory Bowen, Deputy
Drector, Gl vert Gunty Depart nent of
A anni ng and Zoni ng, 176 Mi n Sreet,
Frince Frederick, MD20678, (410) 535
2348

Agricutura Rreservati on Rl es and Regu
lations, Frepared by the Gl vert Qunty
Agricdtural Rreservation Advi sory Board,
Juyl, 19%.

Gl vert Qunty Agricutural Rreservation

P ogramBrochure, Prepared by the Gal vert
Qunty Agricultural Preservati on Advi sory
Board, January 1995.
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CASE STUDY

San Lui s oi spo Gounty Program(Gal i forni a)

Rurpose of the Program

San Lui s (oi spo (S.Q Gounty devel -
oped atransferabl e devel opnent credi t
(TDO programinorder toretirerwrd lots
inareas of thecoutywereinfrastructure
islacking. Inaddtiontoreduci ng deve op-
nent intheoutlyingrurd aress, thepro-
grampreserves agricu tura and ot her
netura resources.

The 1996 anendnent s to the TDC
leg slationcheracteri zethe prinary purpose
of the TDCprogramas one desi gned “to
pronat e appropri ate settl enent patterns
wilenaintannganoveral levd of deve -
opnert wWthinthe capacities of transporta
tionand ather public servicesystens. Assa
count yw de programit endeavorsto:

o protect bathlandwthagricutud
capabi ity andthe busi ness of agri -
altueitdf;

0 reduce devel opnent potenti al
wthinlanddvisions or ather
areas that donot have adequat e
savicssfa residats

O protect inportant or extraord nary
nturd aress, hehitaso cutud
resour ces; reduce devel opnent
potertial inareasthat nay have
thepatetid fo laddides, fires,
o o her hezar ds;

o adreduceair qualityinpects
associ atedwthl ocatingresi dertid
devel opnent di start fromj abs,
schod s, shoppingandrecreati on.”
(Arendnent s t o Franework for
H anni ng- nl and Adopt ed Qct ober
8, 1996 Resdl uti on No. 96- 385)

Synopsi s of the Arogram

The programi s vd untary, i ncenti ve-
based, and narket drivenbetweenw!!ing
sellersandwllingbuyers. Landowers are
not odigatedtousethistechni quetore-
quest an anendnent tothe general pl anor
to subdi vi de property i n conf or nance wt h
edstingregd dias.

H story of the Programand
Gharacteristics of the Aea

In 1989, the Board of Supervi sors of
San Lui s (oi spo Gunty appoi nted a B ue
R bbon Gormittee t o study the county’ s
gothpatterns. Rra areasvered par-
ticuar cocern Theresuting Rra Sttle
nert Rattern S rat egy suggest ed a phased
appr oach wher eby t he count y surveyed
avalabelasandgrovthpatterns andthen
i ssued reconmendat i ons on howt o cope
wththe effects of grovth on envi ronnen
ta resources. It concludedthat aTDC
programvoul d best achi eve these ai ns.

The county’ s resources as outlined by the
Srategy are presented bl ow

o Al arge nunber of exi sting vacant
lasintherud aessd the
county woul d support devel op-
nent wthout the needfor further
suod vision

o Theoveral patterndf devel op-
nent (as seeninbuil ding pernit
activity, crestiond newl as ad
certificates of conpliance) hed
shiftedintotheoutlyingrurd
areas. Newdevel opnent was oc-
curringfarther avay fromt he edge
of existingrurd conmoni ti es.
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oThehistorical patternd | anduse
deci si ons and newdevel opnent, as
prq ected by the exi sting generd
plan, vas putting pressure on
prineagicdtud |anck.

o Mny“rura” aress of the county
vere conmttedtoresi dentia
hone sites.

The Srategya sodetermnedthat the
outlyingrura aress o thecouty, were
percel s verel arger than 160 acres, con
tanedanaority of thecouty sagricu -
tud adnaturd resources. Srving
residentia uses of those areas vou dbe
expensi ve as adequet ei nfrastructured d
nat exist. Therefore, those aress vere
deenedtobe the nost suitabl efor protec-
tion. The Srategydetermnedthat | and
adj acert toexi sting urban areas vas the
olysutab eareafor i ncreased devel op-
nent .

The Srategyoutlined, inorder of
priority, thefdlowngadg ectivesfar |ad
use pl anni ng i n S 0Gunt y:

o Qncentrat e devel opnent inur-
ben ar ess.

o Locat e newdevel opnent i n cl ose
proxi ity toexi sting urben aress.

0 Lokcaefulya the“criticd
transitionared’ surround ngthe
ubenaress. Thsiswerethereis
afragnented pattern of devel op-
nent and wher e t he county coul d
loseitsrud deracter.

o Hldthelineinoutlyingaress.
Faect theexdstigagicdtud
adrurd cheracter of theareas by
reanngedstingusesad| a
S7sS

Inarder tofurther these o ecti ves, the
S rat egy reconmended t he TDC pr ogr am

It notedthat the acceptance of a TDC
programi n a communi ty was goi ng t o de-
pend upon the acceptabi ity of thespecific
areastobe protected and t he nanner in
vhi ch addi ti onal devel opnent woul d be
desi gnat ed and devel oped.

In 1993, the Transfer of Devel opnent
Qedit Technical Advisory Gonmittee
(TAQ begantorevi ewthei ssues associ -
ated wth the devel opnent of a TDCpro-
gram TACwas conpri sed of citizens
rang ngfromrancherstored estatebro
kers. Thi s conmitt ee docunent ed settl e-
nent patterns onareg ona basi s and
suggestedcriteriafar send ngandrece ving
aress. Hvever, onedf itsnast salient
reconmendat i ons vas apil ot pro ect that
the Board of Supervi sors approved.

TACchanged sone aspect s of the
programbesedontheresuts o thistrid
run. Arst, it deterninedthe program
shoul d run count yw de i nstead of ona
regi onal basis. Second, TACdesi gnat ed
nore sendi ng and recel vi ng sites. TAChas
subseguent | y i ssued a nunber of proj ect
reports sunmari zi ng t he experi ences of the
two-adahdf yearsd thepla.

How Does t he TDC Progr am Qper at e?

Tobeeighlefor the TBCprogram
thesend ngtract nost neet criteriafor
ether agicutud lad resourcelad (vet-
[ ands, oek vetlands, etc.), or atiqueted
subd vi si ons. Anti quat ed subdi visions are
definedas | ats wthout adequetei nfrastruc-
tueor servicesthat if devel gped, woul d
resut ingronthabovethat antici pated by
the genera plan Both specificand genera
criteriahavebeenestad i shed; thespecific
criteriaaredesignedtobecl ear andessyto
uderstandwhi | ethe gererd criteriapro-
videflexibilitywenthe areadoes not
saisfysped ficstavards.

Devel opnent potential of atract nay
be linted by easenent i none of two ways.
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Qe easenent renoves the potential for
anyresidertia use. This easenert i s used
for sitesthet qd ifiedwsingtheagicdtud
criteria Asecond easenent i s even nore
restrictive. Asanincentivetoencourage
landoverstoenter intonorerestrictive
essenerts, bonus credtsareavailadefor
anynatura resorcesthat wll beprotected
ontheland.

The | andowner subniits an appl i cation
alongwthadeedtothe county. The appli -
caionwl| designatethe send ngperce as
dighefa ethe ful o patid dvd g
nert rigts. |f the ower wshestoreserve
sone devel opnent potentia (asidefrom
residential devel opnent), he/ she nusst
gpyfor apartid devd gt credt. If
the ower wshestog vetheentire prop-
ertytoapudicor nonprofit (tax-exenpt)
agency, he/shewl| recel ve TOG based
uponthefu | val ue of the property. The
nuner of credtsthat wll beassigedtoa
specifictract wll bebesedonthevd ve of
theland as det ernined by a prof essi onal
gquase.

The TACfornal | y revi ens the appl i ca-
tionadsendsa“Nticed Highility’
natifyingtheower of qualificaionasa
sendi ng siteand the anount of creditsthe
landwl| receve

The owner thenentersinto a perna
nent conservati on easenent torunwththe
land Ater thiseasenent isrecorded, the
TOCAdnini strator i ssues a TDCQertifi-
cateof Sending Gedits. The county then
anends the Gneral Hantonark this
propertyasasend ngsite. A thisstage the
owner nay a soapply for areviewd the
property tax assessnent. The degree of the
local propertytaxreief i sdependent onthe
fadsd theparticda situation

Inorder tousethe TDGs onaparti cu-
lar receivingsite, thedevd oper nay file
either for a“Rrelinmnary Determnation’ or
a“Determnationwth Tentati ve Mp". A

Prelininary Det ernminat i on does not guear -
atectha thepropertywll bedighbeasa
receivingsite Itisasingifiedrevievpro
cess for those owers curi ous about the
potentia for TOG.

Thep amningstaff revievs theapp i ca
tionand submts areconmendati ontothe
appl i cabl e Revi ewAuthority (i nthe case of
atentative nap) or the TDCRevi ew(Gm
nmttee. Thecoutydecidesif thesiteis
el i g bl e and hownuch of a density bonus
shoul d be grant ed.

The buyer nay t hen shop for TDGs.
Thebuyer andsd ler fixthepricefor the
credts. Therearenospecifications onthe
kind of financia arrangenent nade be-
tveenthetvwo parties. Asdler nay partici-
peteasanequity participat intheprg ect
vher e TDG ar e used.

Inadd tion, thebuyer isnat required
t o showproof of ownership (or spend any
noney on TOGS) until he/sheisready to
recordthefina nap. Wenthenapis
ready toberecorded, the sd | er and buyer
gotothe TOCAdmini strator toobtain
led titletothe OB, If dI credtsaenat
desiredby thebuyer, thesd |l er receivesa
newcertificatefor therenai nder. Qcethe
buyer purchases t he TOG5, they nust be
used onthe proj ect. The ordi nance has
beenwittentoprevent specu ationhby
privateind vidud s. Hovever, non-prafits
nay pur chase TO to pernanently retire
thelas. Thedfintiond amorprdfitis
any tax-exenpt organi zati onand nay i n-
cl ude churches, libraries, and envi ronnen
td agizaias.

AtertheReapt of Trasfer isre
cordedwththe couty, thenapisre
cordedwththeaddi tiond densities
al | oved by the TDG.

Util aTOCAdmni strator ishired,
the pl anni ng depart nent is perforningthe
Adnini strator’ s functi ons. These i ncl ude
keepi ng track of hownany TD3 are as-
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signedtoaproperty, whi ch TDG have
been used, towhomTDS were transferred,
and hownany TDG are avai | abl e for sal e.
The Adnini strator typica |y wu dbea
titlecopany cherg ngafeefar its services.

The county i s not inval ved in buyi ng
credtstoretirethem Hvever, theord -
nanceis designedtoa |l ownoprofit and
gover nnent agenci estobuy credits for that
pur pose.
Activity

There has beennotransfer of TDXS to
dateduetopendnglitigation (Sethe
sectiononLitigation, bel ow) Hwever,
there have beentwo appl i cati ons for send
ingsites. Thefirst siteisaranchomed by
anel derly nanwowshestoleavetohi s
daught er s t he devel opnent credits, andhis
sontheactual land. Thelandis extrenaly
val uabl e. The rancher vants to ensuret hat
hissonwll not beforcedto pay enor nous
i nheritancetaxes, thus heis severingthe
devel opnent rightstodecreasetheland s
worth. Thesecondsiteisa soaranch
whose over isinterestedin decreasi ng
devel opnent potential inorder todecrease
bot h property and i ncone t axes.

I ncentives to Use t he TDC Program

The ordi nance attenpt s to provi de
i ncerti ves to bat h sendi ng and recei vi ng
siteowerstousethe program Sendi ng
sites are avarded credit s based uponthe
devel opnent worth of theland. The | and-
owner nay deternmine this val ue through a
professiond apprai sd by subtracti ngthe
“beforeand after” va ues of devel opnent .
However, for those wowoul d prefer to
avodthecost of anggpraisd, theord -
nance a | ons the use of afigure of 50%wf
thevorthof those propertiesthat have
beenrecent|y assessed. The credits them
sel ves are aval uabl e asset tonany farners.
For thosewhowshtorenainonthel and

andfarm selingthe TOZS nay resul t in
enoughfund ngtoretire outstand ng | cans.

Recei vi ng si t es nay be devel oped nore
densel y than nornal |y al | oned vhen t he
owners purchase TOGs. Thecriteriafor
bonus densi ti es are based onthe di stance
fromwrbanareass axdtheavail dality of
services. Inaddition pamingstaf wil
priaritizetheprocessingdf g icatiosfar
thosesitesthat havequ ifiedfar demsity
bonuses based upon protecti on of natura
I ES0Lr Oes.

Under current regu ations, theower is
not obl i gat ed t o use TDG when appl yi ng
for denser devel opnent of their property
and can obtai napproval for denser devel -
opnent through a General A an Anend-
nent or subdivisiond their property.
However, pl anners hope that the TDC
programw || beanoreattractive option
than anendingthe Gneral Han. Glifor-
nialawdctatesthat thep annay only be
anended three ti nes per year incoastd
zones and four tines per year ininand
zones. Thi s requi renent nakes appl i cati ons
ted ous and sl owfor devel operswshingto
exceed current density regu ations. There
have been no anendnent s t o t he Gener al
H an si nce t he TDC pr ogramvas i npl e-
nented, indi catingthat upzoni ng has not
cotribuedtotheprogamsinectivity.

Eucation Eforts

The county has prepared a questi on
and ansver brochuretoassi st thepudic.
The nentoer s of the TACal so present the
ordi nance tocivi c organi zati ons and ansver
questions. The ord nance provides for the
exlymatificaiond ne gborsd patetid
recei ving sites so they nay conment upon
thereguest.

Wen t he programvas first inpl e-
nented, the planningstaff organi zeda
conferencetoeducate patentiad partici-
pant s about the program Inaddition, the
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TDC programvas covered extensi vel y in
thenedia asit isaninnovative program
adthefirst of itskindinthearea The

p an ngstaff hasbeenrd uctant tocotinue
adetismgefatsutil it resd vesthei ssues
associ aedwththeperd ngliti getion

Sone Arendnent s Resul ting
fromthe Hlot Aq ect

o Bwironnenta reviewis required
o dl actios, evenasedngsite
desi gnati on. The or di nance em
phasi zes ti ngl i ness and pr onpt
response fromthe county tothe
| andowner .

0 Qiteria(generd andspecific) are
used i nst ead of nappi ng sendi ng
sites. Thereveretworeasons for
thisdecision Frst, thecouty
Oeternmined that pre-desi gnati on of
send ng sites mght adversd 'y af fect
theower’sahbilitytoborrov
noney onthe l and. Second, a
| andowner nay have better know -
edge of i nportant netural resources
t han t he gover nnent does. In
addtion, thespecificcriterianake
it easy for | andowners to deternine
if theyqdify, adthespecific
critaiadlonfa narefledhblity.

o The TACdevel oped bonus credits
for send ng sitesto preserve nat -
ra resarces asafurther i ncertive
For eachvetl and, wood and, etc.,
listedintheex sti ngdocunent a
tioncriteriaintheord nance, the
county anards anextraten per-
cet of thetata credtsfor vhich
theladvesdighe

o The ordi nance a so requi res t hat
buyers of TDG searchfor credits
wthinathree-nileradius. This
ensures that thosewolive near a
receivingsitewll dsoberefit from

Buybacks

Inorder torecei ve TG, the onner of
the sendi ng parcel nusst enter intoacon
servationessenant. Glifornalawd ctetes
that only acourt proceed ng cand ssd ve
an easenent. The county pl anner ex-
planedthat theonyfeasiblevay for the
owner of asend ng areatorepurchase de-
vel opnent rigtsistolaer qeifyasa
receivingsite. Hvever, thisisinprobad e
innost cases. Grrently, couty pl aners
di rect | andowners concer ned about per na-
nently sellingthe devel opnent rigtsto
subd videtheparcd beforeappyingfor
credits, thereby only pl aci ngt he easenant
onpart of theland

t he decr eased devel opnent of the
send ng site nearby. Hovever, if

t he buyer can denonstrat e t hat
thereareno TD® avai l adl e, the
buyer nay searchfor creditswithin
abroader geographi ¢ reg on.

The TACest abl i shed a TER Re-
vi ewQnmitt ee t 0 nake deci -
siasregardngthedighlityd
serd ng sites, send g site bonuses,
and prel i mnary deterninat i ons for
rece vingsites. Thiscommtteeis
conpri sed of e ght peopl e fromt he
conmuni ty wthavariety of expe-
rieces.

Toinstill cofidenceinthesys
tem thereisathree-step process
toconfirmthat the county has a
record of al TBCtransacti ons.
Hrst, theAna Mpincorporatesa
not e i ndi cat i ng whi ch TDG were
wedby specifyingthar reg stra
tion nunibers. The Adnini strator
wll asobenatifiedthat the TDG
have beenrel eased tot he county.
Inaddition, thelandower turns
over theRceipt of Transfer tothe
couty.
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Litigaion

The countyiscurentlyinvavedin
litigationconcerni ngthe TDCprogram
Gtizensfor Rra Freservation, agoup
conpri sed of county devel oper's, has chal -
lengedthe program assertingthet there-
cevingsiteswl| generate envi roment a
i npact s and under the Gl i forni a Bwi ron-
nental Quality Act, the county nust pre-
pare an envi ronnent al i npact st at enent
(B9 for eechof thesesites. Thecouty' s
Oferseisthat byitsverydfintionin
creased devel opnent of anacceptablere-
ceivingsitewll nat crestean
envi ronnent al i npact. Acourt dat e has
not yet beenset.

Wy hasn’t t he program
been successful ?

Because of pendinglitigation, thepro-
gramhas std | ed. Mreover, thed ectionof
a pro-devel opnent H anni ng Boar d nay
jeopard zethetine andresources the st af f
devates tothe success of the program

Sour ces

Transfer of Devel gpnent Qedits: The San
Lui s @i spo Gunty TOC Program

InterviewwthKan Giffin, Senior Han
ner, San Lui s (bi spo Gounty Depart nent
of A anningand Bui | di ng, 805-781-5193.
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CASE STUDY

Thur st on Gount ry B ogr am( Veishi ngt on)

FRur pose of the Program

Thurston Gunty i s conmttedto
preservingitsnetura and scen ¢ resour ces.
@ di nance No. 11069, 01/ 01/ 96 st at es,
“The purpose of this chapter i stoencour-
age the conservati on of | ong-t er mconmer -
ddlysigificat agicdtud ladsbydlowrg
oversd swchlandstoredizetheeqityin
theland s devel gpnert potentid wthout
coversiontononrayicdtud uses.”

Synopsi s of the Program

The Transfer of Devel opnent Rghts
(TOR programi s avol untary program
wher eby property owners nay sel | county-
avarded TlRcreditstoother parcel s of
land. Thereis noexpendtureof pudic
funds as the systemi s narket -dri ven. The
county desi gnat ed a “ Long- Ter mAgri cul -
tud Dstrict” inwichadl aessd |ad
receveorecredt per fiveacres.

H story of the Rrogramand
Gharacteristics of the Aea

I nthe 1990s, the county beganto focus
yonagricutura preservationissues. Wile
researchingstrateg es, the Brard of Sypervi -
sors conducted a TlRfeasi bility study to
determneif the conmunity woul d support
suchaprogram Ater extensi veresearch,
t he count y adopt ed t he pr ogramand enact ed
anoad nace effecti ve January 1, 19%.

How Does t he TDR Progr am Qoer at e?
Inorder tose | TORS, the property
owner nust conpl ete anapplicationwth

thefd | owngpieces of infornation:

o Anap of the proposed Sendi ng
Aeaparcd (besedonafiddsur-
vey) prepared by aregi stered| and
Surveyor

O

Legal descriptionand parcel num

bers of the Sendi ng A ea parcel

o Atitlereport showngthat the
applicant i sthe ower of the sub-
ject send ng area parce

o Nunber of non-famly nenter
uni ts and nor-farmhousi ng uni ts
on parcel

o Nunier of fam!|y nener units

and f armhousi ng uni t s on par cel

o Areviewfee

Ater thecounty revievs thisinforna
tion, it anardstheproperty omer aGrtifi-
cationdf Transferabl e Oevel opnent R ghts.
The | andowner records an easenent wth
the Thurston Gunty Auditor. Thurston
Qunty hol ds t he easenent .

Wenthe | andowner is ready tosel |
the TORs, hel she present s t he Thur st on
Qunty Auditor wthaDeed of Transfer
formthat the Auditor will record, a ong
wththe easenent. Applicants pay record
ing godicationadtransferringfees.

At hough a devel oper nay petitionfor
denser devel opnent, the county pl anner
staedthat it isnat usedvery dten asit
requi res an anendnent tot he General
Ranwvhichisonly permtted once per year.

Anyone nay pur chase TORs; however
the county does not purchasecreditsto
pernanent |y retirethe devel opnent rights.
Theord nance a lovs for sellers of TORsto
trasfer credtstoaninerned aetramsf-
eror or broker who nay hol dthemfor a
periodof tinebeforethey are usedona
rece vingareaparcd .
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Ativity

9 nce the programvas enacted in
199, there has beenno activity. The
couty pl arer attributedinactivityto
skepti ci smof county gover nnent. 1 n addi -
tion, shestatedthat the regu renent that
owner s of sendi ng areas present the county
wthasurveyinarder torece vecertificaes
was anot her hi ndrance. My farners do
not havethefunds availabletohire profes-
sioal stosurveytheland. htherecei ving
side, shenatedthat the narket has not
been suchthat devel opers are anxi ous to
exceedcurent desitylevds.

I ncentives to Lse t he TOR program

Besi des avar di ng devel opnent credits,
the county has not created additiond in
cativesfor preservingsensitiveland. The
county pl amer explainedthet thefeasibil-
i ty study reconmended several tiersfor
aardngeredts, but couty officid s de-
ci ded thi s syst emmvas t oo conpl ex for | and-
owner s t o under st and and woul d hi nder
their wilingesstoparticipateinthepro
gam fsaresut, dl agicdtud ladre
cel ves the sane anount of credits.

Eucation Eforts

A thebegi nning stages of the
programs i npl enentati on, the county hel d
apudicforumvherethirty potentia pro-
gramparti ci pants were adl e t o ask questi ons
and voi ce concerns. Ther e have been few
subsequent educati onal efforts, a though
nost citizens are avare of the program
t hr ough nedi a exposure. The county has
conpi ledafd der wtheasytoread, cdor-
codedsheetsdetai lingstepsfar apd yingfor
cedtso recavingsitestaws. Raming
staff apped edtothe Board of Supervisors
for permssiontodevote noretineto edw-
cationd efforts, but the Board deci ded t hat
thestaff hedather priarities.

Buybacks

The easenent pl aced upon t he sendi ng
areasis perpetual . TCRs nay not be bought
beck & afuturetine.

Admini stration Qosts

The county pl anner estinatedthat the
county spends $10, 000 and 10 days of st af f
tine per year onadhini strative costsre-
laedtotheprogram

Litigaion

Therehas beennolitigationin
Thurston Gunty rel ated to the TORpro-
gram

Wy wasn’t t he programsuccessful ?

The Thur st on Gount 'y programdi d not
have adequat e i ncenti ves for | andowners to
sel|l TRcredits. Inaddition, therevas
littl e or nodenand for denser devel opnent
intherecaeivingarea

Sour ces

Thur ston Qunt y Transfer of [Cevel opnent
Rghts Rograml nfornation K t

I ntervi eww t h Jacquel i ne Kett nan, Associ -
ate H anner, Thurston Gounty Gonmuni ty
and Ewi ronnental P ogr ans.
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CASE STUDY

@l lier Gunty Rrogram(H ori da)

Rurpose of the Program

The TERprogramin @l lier Gunty
vas intended t o protect nore t han 40, 000
acresdf erviromentd |y sersitivel and,
includ ngberrier i sl ads, nangoves, sat-
vat er narshes, coastal beaches, and cypress
stands, especid lylandsinportant toveter
storage andrechargeinareas of cypress
goth Theconcept istodffer andterna
tive nethod of protectingthese envi ron
nental |y sensitive areas throughthe
transfer of residentia devel opnent pernnt -
tedontheselandstoproperties better
suitedfor devel opnent .

H story of the Programand
Quaracteristics of the Aea

@ lier Qunty, onthevest coast of
Haidg isthesta€ s secod | argest cauty
inladareaandone of itsfastest growng
Nl es, theprincipa city, hasapopd aion
of about 20,000 out of atotal county popu-
lationdf 117,000. @ thecouty s 1 3l -
lionacres, fuly40percet isude federd
or state owership, and governnental ac-
qQuisitiondf sersitiveBrerg adesadB g
G/press Rreserve | ands conti nues.

@lier Qunty passeditsfirst TR
ord nance i n 1974 and subst anti al | y
anended it in1979. Mdifications elin-
nat ed arequi renent that transfers occur
bet ween par cel s of conti guous, environ
nental |y sensitivelandand parce s of not
semsitiveland They a sostreanhinedthe
revi ewand approval process. Sonevhat
surprisingy, honever, nore TlRactivity
occurred prior tothe 1979 anendnent s
thanafter them

How Does t he TDR Progr am Qper at e?

The or di nance creat ed an over| ay
zonngdassificationfor eviromentd ly
sensitivelands knomnasthe Soecid Treat -
nent Qrerlay Dstrict. Theinitia designa
ti onwas not acconpani ed by downzoni ng
(dowzoningdf theoverlaydistrictsdd
occur sone years | ater in1982) but new
devel opnent was regul at ed and coul d not
occur wthout revi ewof site devel opnent
pl ans by t he pl anni ng conma ssi on and
approval by the board of county conmis-
sags

The devel opnent ri ghts are consi dered
asinerestsinrea property andcanbe
trasferredinportios or asatata . Oce
used, theresi dertia devel opnent rights
shal | not be used agai nand the resi derti
devel opnext rights of the supj ect | ands
provi d ngthemshal | be severedforever.

Landowner s wi th two or nor e acres,
excl udi ng subnerged | and, inthe overl ay
zorenay e ect totransfer uptoone-hd f
(.5 o aresidatid wit for eechacre
owned. Uponapproval of thetransfer, the
ordi nance encour ages property omnersto
donatethelandtoaprivatena-for profit
conservationor environnenta organi za-
tion, but gvesthegationdf enteringinto
an agreenent wththe county to naintai n
the | and as undevel oped open space. The
county nust approvethetransfer, a though
the TORs do not have to be coomitted to
apaticdar receivingsiteat thetinethey
areseveredfromthe parcd .

The devel opnent rights nay be trans-
ferredtoresidetid noltifamlyandresi -
dertia tourist dstricts. Dypend ngonthe
zoirgdassificaiond therecavingsite,
dersity i ncreases of 10 percent or 20 per-
cent over the underlyi ng zoni ng nay be
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achieved. Qlylands wthan“STI" desi gna-
ti on can be send ng areas; theseincl ude
lands thet are erviromenta |y sensitiveor
havehistaricd o archeed ogcd sigifi-
cance andthat are nor adequat el y pro-
tected by the underlyi ngzoni ng d strict
regu ati ons. Hwever, aconcernaf plat
nersin@lier Gutyistha bylintinga
TORprogramto ST | ands, nany ot her
properties are precl uded fromusi ngthe
TOR program

Ay owner of eligiblelandnay apply
for aTORei ther separatel y or concurrently

w th rezoni ng, zoni ng ordi nance anend-
nents, prelimnary subdvisionp a o de-
vel opnent plan. Rior tothe approva of
any TCRor thei ssuance of any bui | di ng
pernits i n connecti onwththe use of any
transfer of deve gonant rights, thepeti-
tioner submitsthefd lownginfornati on
and datatot he devel opnent servi ces di rec-
tor for reviewand acti on by the board of
count y conmissi oner s.

1 Nane and address of property
owner of sendi ng | and.

2 Nane and address of property
ower of recelvingland

3 Legd descriptionaof send ngland
fromwi chtransfer of residertid
devel opnert rigtsis petitioned.

4 SQurrvey of sendi ng | and fromwhi ch
transfer of residentia devel gpnent
rigtsisreqested

5 Legd descriptionof receivingland
vhi chrece vesthetransfer of
resi dertid devel gonent rights.

6 Srveyd thelandthat rece ves
thetransfer of residertid devd op-
nent rigts.

7 Three copi es of an execut ed deed
o trasfer of owmershipd the
sendi ng property tothe county or
astaeo federd agecy, or toa
privatenat-for-profit comservation
or environnental organi zati on.

8 The owner of thesendinglandwl |
provi de aguaratee, agreeadl eto
and approved by or di nance of the
board of county conmissi oner's,
thet thesend nglandw il beuti-
lizedonlyfor oneor nore of the
fd | owng pur poses:

0 incressingpudicrecreati o
and/ or educati onal opport uni -
ties

o creationaof |inkages betveen
pud i ¢ and pri vat e open space,

0 praedtiond criticd heta/
ecosyst ens,

0 or ather publi ¢ purpose as speci -
fiedinthe ord nance of adop-
tion

Such a guar ant ee shoul d be recor ded
wththed erkdf thecircut cout of Qllier
Q@unty, Horidaas arecordedrestricti onof
the use of suchlandandshal | be bi ndi ng
upona | present and subsequent owners,
heirs, or assigs o suchproperty. Sich
restrictionnay not be anended, del eted, or
oherwseadtered, except byanajority vate
of the board of county conmnssi oners.

Saus o theresidentid units nay vary
dependi ng on when t hey wer e const r uct ed.
Upon t he i ssuance of any permit for the
costructionof residentia unit(s) uonthe
recavinglad thefirst residatid uits
bu It thereonare consi deredtheresi detid
units approved for the TOR The succeed
ingresidentiad untscostructedwl!l be
cosi deredtheresidentid units permtted
under thebesi c zon ngd strict regd ai os.
Thisprovisione i mnates confusionasto
whi chparticu ar constructiononthere-
cel vi ng | and has been approved t o super -
sede t he zoni ng devel opnent or density
a | orances.
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Ativity

@l lier Qunty has had onl y one naj or
transfer in15years. Qrer 30 rightsvere
transferredinasi ng etransacti onfrom and
ovwned by t he Del t ona Gorporationto an
other siteowedbyit onMrcolsland
The devel oper subseguent |y donat ed t he
enviromental |y sensitivelandtothe
couty. One devel oper transferred 960
devel opnent credits fromanestuari ne area
totheupland portionof asite. Anuner of
suchintrasitetransfers have occurred, but
the county does not i ncludetheminits
TORtransacti on count.

I ncentives to Use t he TOR Program
Requi renert s for | andscapi ng, of f-
street parki ng, and open space are vai ved as
necessary t 0 acconmodat e t he addi ti onal

s ty.

Elucation Bforts

Ther e have been nini nal educat i on
dfats

BRuybacks
Buybacks are not al | oned; oncethe

devel opnert patentia issevered, therecan
by no nor e devel opnent inthe future.

Admini strative Qsts

Fgectedadmnistrati vecosts are
nni nal .

Litigaion
Therehas beenmolitigaionthusfar.

Wy has t here been | i nit ed
use of the progran?

Newconst ructi oni nthe overl ay zone
isonyregdated not prohibited, sonany
propertiesinthe enviromenta |y sensitive
area have been deve oped. Inaddition, there
isangaiontoind udeubu I dad eor envi -
ravetd|ysesitivearessinthedasity

cdacdaionfor theetiresiteadtherefore
shift thedensity fromone portionof the
sane parcel toancther wthout usingthe
TORprogram There has not been ad-
equat e denand for i ncreased densi ty be-
cause devel opersin @l lier Gunty
nornal |y donat buil dtothe density per-
nitted by t he under| yi ng. The approval
process reported y det erred sone devel op-
ers. Frior tothe 1979 anendnent s, the
processinvd vedatechnicd |y detail ed
appl i cationand requi redthe revi ewand
approval of seven advi sory boar ds and gov-
ermental agenci es.

@l lier Quntyisonthe coast and
residerts o coestd aresspercavedlittle
d rect berefit froma programto preserve
interior lands. Mreover, there has been
sone resi stance fromproperty owersin
thedesigatedrecel vingareas tothe add -
tiona densitythat transferswod dinpose.
The county has been unabl e t o over cone
the negat i ve percepti on of the TORpro-
gam Lack o suffid et staffinginthecouty
pl ami ng of fi ce has prevented the couty
frompronati ng the programto | andowner s
and devel opers who might use TORs.

Sour ces

I nt ervi ewwi t h Barbara Gacchi one, Gl lier
Gounty Gover nnent, Communi ty Devel -
opnent and Bnvi ronnental Servi ces Dvi -
sion, AHanning Srvi ces, 2800 N Hor seshoe
Dive, Naples, H 33942 Phone (941) 403-
2300; Fax (941) 643-3266.

Roddew g, R chardJ. and Cheryl A

I nghram Transferabl e Devel opnent H ght s
Rograns: TORs and t he Real Estate Mr -
ket pl ace. H anni ng Advi sory Servi ce Re-
port No. 401 Chi cago: Anerican H anni ng
Associ ati on, 1987.

S enon, Charl es, Lee Wrsham and Bruce
MLendon. Mrketabl e, Transferabl e or
Rurchasabl e Cevel opnent H ght s.

The Etowah Initiative/Summer 1998



